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PREFACE. 



IT was the iniefUion of the Editor of the following sheets, 
to have reprinted the whole of Shkppard's Precedent of 
Precedents^ including his Forms for Common Assurances, 
subjoining modem precedents to the old; hut there arose two 
objections to this plan; first, Sheppard*s Precedents are not 
applicable to the present modes adopted by Conveyancers; 
secondly, there are such a variety of printed precedents, that 
the Profession are in no want of them; consequently, either 
to have given the old or new precedents, would have merely 
enhanced the price of the work without a residting benefit to 
the Public. 
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PRECEDENT OF PRECEDENTS ; 



o«» 



One general Precedent cfall Common Auwrancee 

hy Deeds, 



CHAP. K 

Of Deeds in General. 

jQEFORE we come to the precedent itself^ (for making way 

to it) we must of necessity permise in a few words some- fp^^c:l!:t^±^ 
thing of a deed in general^ and something of the several kinds 
of deeds: and then you shall have the great precedent itself^ 
and after it a &w special precedents attending it. 

* At the p r\ftrit yof a dee d wtU^depeiicI i n mnsl cases m ore upon its 
'^istry than uppn thejatg^ TtTs oTnie most i mportant consequence 
t hat 4hose who" h a vf any cgi^pern with conv<?y4pppSf sho uld be well 
acquainted with the regj sty acts. These enact that a memorial of 
all deeds and conveyances of or coDcerning, and whereby any ho* 
Hours, manors, Jaiids, tenements^ or hereditaments, in the county o€ 
Middlesex , and in the East^ W est, and North Ridings o f the county 
^f Tofitr, may be any way affected in law or equity, must be registered 
in offices established for that purpose in the county and ridings above- 
mentioned; i^od that every yich deed or conveyance shall be ad « 
judged fra *idu]^nt and voidf ^ajrainst^iiy subgequgnt purf haaer^ or 
mortgagee, j pra valuable consideration, u nless a memorial thereof be 
^ lyt^fgdy befote the r ^ gigter|pg of the memoria l of the"deed or con- 



















Tgyance under which such subsequent purchaser or mortgagee shall 

clairo^ 2 and 3 Ann. c. 4, § 1* 5 Arm. c. 18. 6 Amu c, 35. iJtm c. 20. 

8 Geo. II, c. 6. In these statutes there is an exception of copyhold ^^ fmitmlf Ql V 

^states, le^sgB ^ rack-^^g pi^p ^nd lea ses for twenty-one years, where the .^^g^ l[ ^j ^' 

actual possession goes along with thelease; chambers jn S erjeant's Inn. if-jtC- 3t -(p- ** 




fCru. big. vol, 19^. p. 346). Registering an assi g n ment is not a register 
of the \^%^'- ^Honeycomb v. lPalaroti,X2 Sira, 1 064^. ~It seems to have 
been the intention of the fraroers of these registry acts, that they 
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OF DEEDS IN GEKRRAL, 



Chap. 1. 



i^mw^mt 



l)ecd what i ^ deed is an iastrument or writing in paper or parch- 
(^o'.Jihr ' I men^^sealed and delivered^ to testify the agreement 

^ J^UU4t\ ^^ ^^ parties thereunto for the natter contained in it. 

The kinds of ( And of deeds there are divers kinds, some of them 

I MC iadentfdi thftt is, cutattht toporof eitbersidexi^; 
and this is the l}«st way of making a deed: and some of them 
are poll, t. not indented; they are plain on every side and at the 
top. The deed indented is sometime of two parts, and sometimes 

(jp.v^/t : of three parts,andsometimesof more parts,andcommonlyevery 
party to the deed hath a part of the deedi^me of them are in 

the first person thus Know all men by these presents, that I 

A. B. of, Sfc. hi|ve given, [or that we ^. JB. and C. D. have 
given, Sfc] And it doth testify, that one party only hath put 
to his seaP; and an indenture thus made is good enough: 
and same in tb* third person thus^ wttnesaeth that A 9. hath 

Siven, Sfc. and a de^d poll thus made is good enough: some 
eeds are of matters of grant^t^'as feoffments^gifts, leases, and 
the like; and some of matter of discharge: some are making 
or constitutive, as feogments ^^ leases, bonds, and the like; ana 
some are yemiMpry^ a ^ liber ^toryj as releases ^nd the like.^^ 

should oper^t^ 9s 4 notion to all p^noas, a|i4 h^ a public repositery 
for deeds, to whiph sny person might resort. But ll^e cpurts ol e ^tuity 
ha^e^dfi termined ^ lt^.,U)c re^istejrinff a memoriaj of » secQn4 mo£ lr 
g ajie, ig^ Bot constructive jiotice^to the jirst mortgagee, who naiya 
tnir^rej, a4vai)ce raor«jniofy?y oa llvTJreJ^ gioj^ca^ Betfferd v. 
Sac^ouse, Rigge qh ^g» S. AnT^courts of Tusti^Tay it dowo as a 
''rule, that, where a subsequent purchaser, whose deed is registered, had 
notice of a prior incumbrance at the time of his purchase, althou{;h 
th9 d^^ by which such prior iacumbraace was crtated be pot regis* 
to|9d» SV9h* prior incumbrance shaH, aotwithstanding, take place of 
thf de9d so lesistared, Coetp. i(. 712. These acts are made to pre- 
lYOat frauds, theraioro the courts will never suffer them to be the 
^ proVf ction of a fraud. (3 JUk. e^3.> Biqdts v. Biad^ (3 Ab, E^. 95S.} 
^ Formerly maay eoaveyances were made by hand, or word el 
meu<b only, witliout writing; but this giving a handle to variety of 
frauds, the stat. d9 Car. if. c. 3, enacts, tjiat no lease^estate, er jn* 
terfst ia Uads, teaements^ or hepeditamentSi^madp by liverv of seisin^ 
or by parol QnlYr (except lea ses not exceedjnjBfthre^ years frnm the 
ina k I Ajband Jth ereu pon the Jifise r vecTcao t is at least [v f^ thlr*^* Q^ ^^^ 
'v^e) iftat[b» looked upon as of greateLfo rca than a lease er e&tate 
^ will L PQr shall any assignment, grant, or surrender of any interesfc 
in any fie^bold hereditaments be valid, unless in both caises the same 
b^ put ia writing, and signed by the party graatin^, op bis agent, law* 
fuUy autkoriaacTin writias. 

A deed must be founded* iipoo sonse good amsideraiioii, such as mar- 
rt'o^tf, 99 an e^vaUnt imvalu^ Not upon ao usurious contract (s#0^. 
IS ^/»a. e. &>; nor upon fraud or coUusion, either to deceive honttfid^ 
purchasers {^^iak> 9^ Eiiz. c. 4), or just aad lawful oredilora (sM* 15 
EUtif. c. S>; for tkese are bad considerationsA and in sonM cases subjects 
the parlies, to. iotrfeitures and impf isenments. ^ deed witlwut a 
comiderattop is of lyo e ffec t^ agd sha ll oaW i nuw t o the use 
grantor imnsetfw-l^. jSJaT ~^ "-"-"''^ 
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6BCT. 1* 

Thb writiDg rnddfig k that which hath in it sbdi^ igreeiheni 
^or soole debt or duty to be paicl^ or tome fact to b^ doii^ or 
performed, as an obligatiou^ bill^ Sfci The instntmehts of 
wridi^ that are ooD8timtive j> iggjiolyie of them gf^atingj t. such 
whereby any estatei property, power, or ebllgatibti, not bavin; 
any being before^ is newly raitod and ereat^i te th« firs{ grant 
4^f a eomaion-way, rent, tfe. &tat^ in tai)> ftnr life ol* years^ 
warranty, iifc. Or they are eonvejing, u ihos^ by #bich ea^^ 
tates^ properties or powei^lready made hst eomrfe|red t6 others 
as feoffments, aasignmeBts/ aunrendcri/^And soen IHie* Thtf 
writing ymissory is that which doth contain an agreement for 
the release or discharge 0faometbing formerly a^eed to be 
done*^and performed ^«( e// 

like most ordinary deeds gre deeds of feoffmen tj ^ hargAt 
and sale> of gift« ot grant* of lease> of eachange^ < }i sdrfendetu 
= of confirmation^ of release^ indfentilres to lead use^f ii coVehant 
t o stand aeiaed pf ^^ A f » uses^ artides 6f coyenaftt j obligfe* ' 
tions^ and bills; ^m>* r^^^^Mytiomf^faenc^v tetters of attorney^ 
and divers ot^ if y tn atraments in writinp} are AM^ deeds also^ 
We shall speak only to those which are most ordmaiy aM 
common. Tlie deeds of feoffment^ gifty grant, ba^giain ami . 

sale, and leases by which land is nsually pas^^d from man to C9 *^^' 
man, have certain formal and orderly parts t^hieh malce up the 
wIiok« 1« The premi ses, «\ the for&-pliit iDcloding the ex- 
^^ption and r«i4d wnh the giants^ 2. The H^i&jdumi &• 
ybe^ovenagteand tefms of the granttftg ^nd^boldingjofjhe 
t hing iprM ted; and hi this is ioelnd^d th^ resertation^ condi- 
tion^ warranty, i^venant, letter of attorney for litcry. 4. '^he 

conclusion In witness, Sfc. and the date which may be attEe 

begmuing or at the end of the deed; but a deed may be good, 
albeit it have not all th^se part^^ind albeit they be not orderly 
|3aced. We sitajl open tlie parts of a deed'*. 

The premisses^ which is all the fore-part of the \ Pr^miMes 
^eedtothe/Mib^id;.t.^Tahaweafidtohold« The| ^^a^- ^ 

ofiee of thi$ p^ of the deed is rightly to naane and set dow^ C^ -^ ^ • 

^ There ipSe foar s]!»eeie^ of release: 1. By way ofenlar^afnM : as 
j^be ill remaindef \ti ftt reVea^e to* the parficulsrr tenant in piTSsessfon. 
2. 09 apyy ( * f pa^if^ an 6itat6 : as when one coparcener or join- 
tenant releases to the other. sT jgy ttat/ of pas si ng a ri^htj as when a 
cfissehee releases Uf the disseisor, ^nd 4. Bti^jiof^tinguishmetttz 
at if my tenant for Hfe makes a ^eater estate than he is warranted 
ia gniJtiae, a«d I tfelea$e to hjs grantee. Rudmients of tht LtiM of 
&iglan4,p 12. 

A *The formal and orderly parts of a deed are, 1. The premises. 1 

'12- The kahendutn. 3. TIa ienendt/m. 4. The feddendtmi. 5. The! 

ircoadkioif. 6. Tlie warranty. 7. The cpvcnants. And 8. The con*/ 

cfclusioji. Cru, Dig. vol, JF. f. 33. 
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or D£EDS IK GENERAL, 
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2, (c, tbe grantor and grantee % and certainty of the thing granted, 
either by express words, and that which is certain in itselfpir 
by that which by reference may be redaeedtoa certainty ^^4nd 
within this part comes in properly the exception and recital, if 
there be any in the deed. 

r The recital is the setting down or report of some-* 
what \ thing done before. The exception is the takingont 

(of the deed of something granted before in it ; and 
as to this part of the recital there is nothing needful to be known 

but this, t. ^That however in case where one is to take a new' 

estate of .the king's majesty, and there be an old or former estate 
in being of the thing before, there he must recite the former es- 
(y>M: % : tate in some cases ; otherwise the deed will not be good ; yet in 
the case of a common person no such recital is necessary, nor is 
it needful when a man is to derive a lesser out of a greater es-^ 
tate, or assign over a term of years, that there should be any re- 
cital of the former estate then in being, but it may be omitted j 
how b^it> if it be truly recited^ it is best to recite it^ ^^2 If one do 
take upon him to make a recital, he must take heed he do not 
mis-recite, and mistake; for if one make a new deed with refe- 
rence to an old deed, let him see he do not mistake; for some 
mistakes are dangerous in these cases ^^^ So if one grant a new 
estate with reference to a former estate. See chap, 3. sect. 4 >• 
Exception what, i The exception in a deed isa clause thereof, where- 

(by the feoffor, donor, grantor, or lessor doth ex- 
cept somewhat out of that, which be bad granted before by th^ 
deed^f/and it is usually made by one of these words, exce pted or 
excepting , besides, saving, save only ; and hereby the thing ex«< 
empted^isseth not, but it is divided from the rest of the things 
granted. For the rules concerping this^ see the Precedent, chap^ 
3. sect, 5, 



* The parties to a deed ought to be described by their phristian 
and surname s, tbeir ran k, profession , and Residence. But mistakes in 
the description of the parties will not, unless very gross, make a dee<| 
void : for if the description , however imperfect, is sufficient to distini 
;uish <he perso ijjdescribfi d from all others, it will he g ood. Cru. JHg^ 
vol. IV, p. 34. 

^ But it is highly proper that every deed should contain such recio 
tals as may shew its nature and ol)ject,and Ihe motives which produced 
it, and render it unnecessary that other deeds should be consulted for 
its explanation. 

s In modern conveyances, after the recital follows an account of 
the consideration ; and, if it be a pecuniary one, the pavment of it is 
mentioned, and the grantor acknowledges the receipt of it, and gives 
the grantee a release But the most common pr actice is to indo rse a 
r^cei pli or the considerafioiu-mpney on the backpf th e deed. The next 
fhingln the premises of a modern deed, is ffte granl"~or release by 
which the lands are transferred, the technical words of which depenq 
upon the species of conveyance used. 
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X^mdp* I* 



AND THEIR SKVBlUL KINDS. 



TheAofc^mistlmtpartof^ Habendum wUt. 

Opth begin with— To have and to hold. And the ) jg^ 

office hereof is to set down aptn the name of the grantee, the 
fjjpyf or estate to belim^ted . and to. what use. For this see the C"* -^^^ 
Precedent, chap. S. sect. 6\ 

The reservBxiouoT reddendum in the deed is ) Reaertaiicm what. 
a clause in the same, whereby the feoffor, do- ) 
nor, or lessor doth reserve some new thing to himself out of that 
which he granted before. And it is commonly made by some such 
woird as this, [ yielding , paying s doings reserving , finding/ ) And 
this doth always reserve Something which was not before, or ab- 
ridge the tenure of that which was before* See for this, chap. 3. 
iect. 7', 

The condition id a deed is a clause of restraint, ) c^jittan what, 
of a bridle expressed and annexed and joined to ) 
kn estate, staying and suspending the same, and making it un-* 
iKrtain, whether it shall take efiect or not. iouj 

And of these conditions in deeds are divers sort6> for some 



• ^ The ofBfct of the habendum * is property to deterrnine what estate 
or interest h yi anted by the deed: though this may be performed^ 
and sometimes is performed, in the premises; in which case the ha* 
bendum may lessen, enbrge. explain, or qualify , lyut not totally con -* 
tradict or be rgpugnant to the tstate granted in (he premises: as if one 



h£_tstategi 



grants '* to A. and the h^irs of his body" in the premises, habefiduni 
'' to him and his heirs for ever,*' or vice versa^ here A. has an estate 
tail, and a fee simple expectant thereon, {Co. Liii. 21. 2 HoU, Rep, 19. 
^ Cro. Jac, 416). B uthad it been Ip the premises,^ " to hi m anii 
his heirs," h abenium " to him tor hfe /* uieAfl^ gytrfy^m would be ut- 
i crTyVold , (2 Rep. 23; 8 Rep-, 56); for^an est ate oFinhe rit ancfe is vested 
ID him belore the habendum cornea. amTsHail not a fterwards b e done 
jway, or devested by it. ~ 

'i be lenendum * * and to hold," was usually placed after the hdben" 
dum. It is now of little use, dnd is only kept in by custom. It was 
sometimes used to signify the tenure by which the estate granted 
Iras to be holden, vi2. ** tenendum per serviiium mililarH, in burgagio^ 
in Hbero socagio,^ iCc. But all these beine now re duced to free ancl 
common socage, the tenure is never sp ecmcd. Before the statute* of* 
OHM emptores IS £d. I t. I, it was sometimes used to denote the 
K>rd of whom the land should be holden ; but that statute directing 
all future purchasers to hold not of the immedmte grantor, but of 
the chief lord of the fee, this use of the tenendum hath been also 
antiquated. 

' The fourth part of a deed is the reddendum, whereby the feoffor 
Or lessor reserves some new thing to himself out of that which he 
granted before The following circumstances are required to make a 
good reservation:—!. It must be by apt Words . '2. It must be of some 
other thing issuing o r coming ou t of the thing granted , and not a part 
qj tne thing ItseiC hbr of somF thi ng jssuinjg^^^ of a nother thing ^ 
§. It must be of such a thing whereu n tolBe ' gra nt^ mui/ have r esort 
to distrain . 4. It must be mad^ t^o ne of the granfe rs^ and noMgla 
ttranter to the 4e£d> Skep^. tiO, ''^ 
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oji Xh^Xfk 9iX^ pre^ edent to the estate^qd the ooadttioii must be 
performed befofe the estate oan take eiect.^^ Aad ^pnie ate 
aub^iKDt^ (that is) when the estate is executed, but the ooa* 
tinua&ce Aeraof depeadeth upoa the bieadi ov pM:fona«Bee 
of the coodition* ^) 

SbifB of th^m also are in the afBrmatiVe ^ (that Is) do QOSJir 
sist of doling t and some in the nega^jv^j (th^t U) they dQ Q^xm^ 
of not doing. Sjome of th^n^ also are (^dlaiegd^ (tb^t is) wW 
tfie act to be done is a collateral act to the estate^ (as to pw 
ten pounds, ojr the like): and sqme of tha.n» are. iBteJKfiJj (l^at 
is) annexed t^ the rent qt estate. So^ie cf xhfim ftUo ajca JSr 
strictJTe. and contain mi^tter qf restri^iatj^ it? tlwit th^ k§aiW 
shall not aKen,. or not do waste. j\nd fQv^e o| th^.W are. com - 
Dulsoq^ as that the lessee shall ^sj tQ the lesspx t^n pQU^(fc or 
loose his estate. Some of them su-e single , to do one thing 
only; and some of them are copulative ^ to do divers things W 



some 4i4uacti\e. to do one of divert tUng&^/) Seoie condi- 
tions ma^e the. estate wheiemto th^y aye »migiii><^ vo3d^ iyi>h> 
outentff wjdLiin^V^^ make them voidable on l y by entry 

^^claftaW^Some qppdHlQps tend to d^tr ot eatatdy and ^ojo^ 
to Wakfi oJi to €gl?»rg^ estates I Va^d $9«^ neijlfc to jgakfi a% t« 
fkga^ hi^t to pl^ >jtf(ftto<^} as a l^ase made raBdering reAt oii 
conation, that StSe rent be not oaid, the lessor sh^l epteif 
and ke^p the land till the rent be paidJ*/ Ao4 cood^tiona, of aU 
tl^eae sp?:ts. may, be g^ in ^ dee^^ 5/8^ fr« ibk €A«^ au 
s^^8. 

>« K condition is a quail fijcation or ^ricUon ^M»ea^ei to 9, epnvwr-* 
ance of lands, wh,^rel?y it is provided, t,h^t in cg^se j^ paTticMJ;*^ #>^^ 
does, or does not hapjpen, or iq^case Mie waotoi; or griai?li«a <j9ee, o* 
9mits to ctoj a par;ticular act, ^n estate ^M\ com^pienQe, be eqjflxgei 
or defeated. CotidJtic diqUur cvm quid in. ca^upt iififi^imi qui pf^est to- 
iler e adesse ant uoif esse conjeriur. \ hist. 20,1 . ^h^ T{fuclk ^ 
• Condttions are ^itbpr JQ.deed, (Uiat is^ expr^sspd \n the dead, bn 
^hicb they are created ;,qMlse J^Ja^^JlthaL^^ tJ^e-coiHffiQ^ 

or statute law. 1 hus, wl^ere. a feoflSJ^ui oV JeaJii i^iparf,^. fes^rvtoe 
rent payable at a certain day, with a proviso, that if it is no|, paid tJa* 
feoffor may re-enter. This is a coMimqw, expr^s^ot}, J^. j^, 3^5. 
, Cgndjtions inipried a^e those which i^r«; <;reajt?d bv {he-QOftaoo^, or 
statute law.wuftout any express words. t'fWP, U> the grant ofi evw« 
estate is annexed by law a <;ooditioqi. injpJj;E?4„ tl^ak tJk firaalfle abaft 
not commit felonv or treason, iitt. s, 325. »-**«« ¥i^ 

WK-**^*!^ ^^.^ condition in law anne>?ed tp evi^ry es tete taif ^ter> p ossL.. 




stop jf tay enter. 1 //«/. 233. 



jftpgrsuj ^in reiT^fitQ.der oc cgyar * 






OumL ^iA ^^t/- uUm^ ^^ '^ ^^ fh^^^ ^H^^^^ aCrvu^ ^ 
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titf. I. Aim THtiA mynui. Kt^os. i 

A wananty jtt a deed to a cka^ w eovenam 1 it^tfrufltti^iirt. 

ade io fcbythaoMptftytocliaocbiff, whenreby ) 
tha iMtfty^ feoflbfy dotmr^ or )«MOf ddth fof hiffiy afrd bis ht\h 
grant to wairrant and M€rar« fend granted to the fecrffcie^ dotl^cf^ 
and his Mrs darfaig the Mtate^ aitd it is (t^tially thu», '^ /A. B. 
'< do grants [arC0tMa$U'}9fof mt and mp hHfSy thai tttntttmi 
*^ hetrg ithmll mndnMwgrfWii%inAfot evet defend to C D. 
^' and his heirs the said premises against aU men for ever** 
Bai aac for tbia at larga in the Precedeflt*^ chap. 9. sect. 9. 

' Sa th« «dhl<»n fmm which this H t^kert, the firecticfn f«rferfe<I t6 il 
aaiitted, timrcf&tt M may ifdt be \m^(fptf drnprly i6 state (he nature 6f 
a wsminty. A vrarrsirrty ftiaty ekhcff btf e)t|tf essed gf i gipft ecf. eitfaeY ift 
dttfd Of ivfatr. A«6xpre*i vtarfafify is set fo|-f h fn i Jce<l, and is made 
eieetifal \n the awrd vtfatTdrd^ {\ tnsi. ^i), 'the persofi v^arfantiffg 
must, K Be or he ^tft cagwteitv , 2. Byde^df }« ^arn^j fa warranty 
twerted lit a wMI »if fotd} . t /iw/. ^mT 5. There mo^f be sonif goed 
an d fyg/ estate to which the warraftty U afftifexfdf thit JSjcapaW«_o1' 
•aipoftifigjt. (f Anf. ^8). 4. Most be* an estate oTirnh'erjtance. 5, 
The wvrfaMy iw^ def end tfyoit tfre pers6g > ho N he?f "oftl^e btood 
by tbe coPi Mfcotf law, t o hm <»fco made the'^waYrahty^ (i tHst. .IS 6.) — 
dTEr hwrr tfi twt coht^nw heh ^^and neither the rfe!<(^ent of t^ e fitTe, n<* 
|rf {hejtagifg ^y bef iatgrfcrp te^; for, iTa persotT btndd hirtiseTTaria ft& 
heirs to warranty, and afterwards is attainted of treason or /efony and 
die«^ titi9 aavrairtv ail) not bind hfff Befrs^ {Uit f. ^ASj f. The es- 
H||e_thjt_^mbe barred fry af wffr anfy, mast 6e d ivested artjjuTngI 
tyirrSgrn aefeTe of at lE^JTftye <»"hetf (he ^catrfiffty i^ madef^a^ 



w t/n wKomjhe \»arrattty desceiids, nitrst'the n frat^ gut a rigfrttd;" 
>^ .^rtdr ttO^ay:^^ «. The ^af ranl^y m ij« fafre ' etffct fn th e iTfe^ 
tjwjjjf jjreapntesCor ^ wher must be bound by it; f(ji]gfe1 iei?8haff 





jwfifHJcd wy parities, of VMUVAtletf in Taw, ate those whicft arine froih 
He nature of the deed itself, or from- sdme other wdrrf than (he word 
iterratnty. Thas Che "inck^^ ^^jfctmcessi^ or the word dedi alone'^ irt 
I feqjRaait y ataootfC to aiy lAipBed warranty , rforing (he life of fife 
feodbr. B5t thtf Word ioniissi afane does riot cfeate aa iihpUed 



Iff gn exchange; the' vH9r^ exchdng^ (commutaiio or etamtUufh) fm- 
pDrt» a nru t ual waifrtmiry : and, irt* a partition, it j^irtiplied that ^e 
one wwraittt» to the cfther. f I At rf. 3i84, «. & k) The word pcpiU 
ipct aoi imp<y a warnyntyy^ fiStfd). If a man makes' a lease foriife, 
»per»wi^ y yenty and ad^s an eypfess warra nty^ it will riot Ja^e awiy 
<fej?at?^IxJw lawJbtUL^^ Karvfe'nls efettioh to vouch bj_ 

fopce^e ft^ierof iHewH Uidx ^ ' "' 

^wca^ wan-anty \y ^ whete the Heir det^ve^, rtf rtlght by pdWftiillry 
derive h!s title to the* land warranted*, either ftoxd oY thfbugb tlie^ari- 
Cdtbtf wfcvmade the warranQr. T*bu8, where a naan, seized in fee of 
Iattd$,.aNida a feoffmetoe of fbeM td another, ai^d bound himself and 
Jnaheiir^to warramy, and d!ed', leaving a ^on, uj^oft whom ttie waf* 
nnty dawtftided, it: was » lineal wtiffanty i tfo; whefe a fattier, or aii 
ddnt tan in: the li(le>-tiine' of hi# Ihfher, retea^'d to ai disseisor with 
warranty, this was lineal t&tteydtttfsesilMif, (liTt. §10T): the obtigsk- 
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OF DEEDS IN GEKEftiiL, 



Chopm 1< 



Corentnt whAt i ^ covenant in a deed is the agreement or consent 
* ( of twoormore expressed therein, whereby either, 
6t one of the parties doth promise to the other, that something 
is done already, or shall be done afterwards. 

Covenants are some of them reat^ which is^ where a ma a 
. ^t^ajnd himself to pass a real thing^ as lands or tenementg* . 
SjpjevYJi fineof lan d, Arc, or whea it doth run in the realitjL 

tion which the heir of the warrantor is under, of giving the warrantee^ 
in case of eviction, lands of equal value to those he has lost, was, 
however, only on condition that he had other lands of equal value by 
descent from the warranting ancestor, which are qsHedas^elj;. Lan^ 
in the, possess] on of an heir must have the following qualities, in order 
to be considerera s assets^ 1. They must be of equal o r greater value 
than the lands warranted at the tiine o f their descent, froin whe nce 
they derive the namt* of assets l S. 'ITiey'must be held in fee-siinp T^ 
have desjcended fr om the common ances tor, and be vested in posses -^ 
giopi and not in right iJnst. 374. 

A coHateraTwarrantY is where the heir's title to the land neither 
was^ no^cojjld.bave been, derived from the w atrantin^y ancestor; 
and yet it Barred the heir from ever claiming the land-, and also im^ 
posed on him the same obligation of giving Jui€..wajFr3Alee olber lands 
m case gfevictioj^-as if the warranty wf.re^]inealjj^royidfid-ihfiJicit 
haffassets. 

""Bv 4 and 5 Ann. c. 16, q\) warranties by any tenant for life sl ^all be 
void ag ^ii tft t hose in remainder or reversioiy: and an^QUalcr3Ll.W3^Ir 
fan ties qy anX-^PceMOT who has. HQ iP8tai£.oi.inherita.aceJnDfiSS£Ssian» 
^haB ¥ft^^'d ^g^'^*^^ ^''J!^ . By the wording of which fast statute 
it should seem, that theiegjislature meant to allow, that the collateral 
warranty of tenant in tail m possession^ descending (though without 
assets) upon a remainder- man or reversioner, sbouicl still bar the re- 
mainder or reversion t for though the judges, i» expounding the sta- 
tute de Donts, held that, by analogy to the statute of Gloitcesfer, a li- 
neal warranty by tenant in tail without assets, should not bar the issue 
in tail, yet they held such warranty with assets to be a sufficient bar, 
(JaU. § 7 12. 2 InsL 293J, which is therefore one of the ways whereby 
an estate lail may be aestroyed; it being indeed nothing more in 
effect, than exchanging the la'nds entailed for others of equal value.— 
They also held, tliat^Hateral warranty was not within the statute 
de PoniSj^ni thaj_act was pnncipalTy intended to pre vent. the^tenant in 
tail from disTiiheri ting his own issue; and tlier efore colla teral warranty 
( tiioupli without assetsT was aTTowed t o be, as at common i aw^ a sum* 
cientbar of the estate-tai], and all reniainde rs and rev ersions expec- 
tant thereupon, Co. Litt. 374. ^Inst. 335); And as itsHTl continues 
to~be, notwilT^standing \h& statute of Queen Anne, if made by tenant 
in tail in possession ; who therefore may now, without the forms of a 
fine or recovery, in some cases, m^ke a go od conveyanc e in fee-simp le 
by ^tippraridinpr a warranty to his grant; which, if accot ppan ied with 

twnjssue^and. without t1i< 



assets, bars his own is^q e^ai 
bi 



la vviilll^vib «! 



em, bars such of his heirs as 



lll8jj>ejjl remaijicler^t rt^version^ ^2'Com, cTJO; jp.'3D3; 

WarrmUies are now ne arly oUsol^tet having been ^superseded by a 
covenofit fsftl^ w hich can be made so as to ma ke a man s p ersonal as *; 



sets, as well as liT sreal, Uab teT consequ enty sucKa cove nant is a better 
security than any warrant;^ , it i s also in s om e respects a Ipss Becurity. 
and therefore more beneficial to jthe grantor, who usually coveaant* 
qnjy tor the acts orhimselt'and iils ancestoTs^ ~. ' 
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Of. 1. 



AN0 THEIR SEVERAL KIKDS. 



ynpth the land> that he th at hath t he on e hath the other, or 
te ttuit tath t he one must ddthe otHer " : or iti sjjcrsonalj (that 
&f when it doth nin jn th e^crso nalitv, and not with the la nd 



t'i»^ 



bg tjome per son in particular is to be charged with, ^ have 
tencfit_63^^ as when one doth covenant to bujldor. repair a 
h^^ Cp\r£pgnta also are said to be either inherent , (that 
b) saeh as are conversant about the land, as tliat the thing 
demised be quietly enjoyed, repaired, or the like ; or coHateral, 
(diat is) about some collateral thing, that do nothing at all, 
or not so much concern the thing granted, as to pay money, or 
baild a house upon another man^s ground^ or the like. See for 
this in the Precedent^ chap. 8. sect. 10. 

The letter of at torney to m a ke livery of seisen ") Letter of Attor- 
in the deed, is an authority given by the deed, 
by him that makes the estate to some 



•I 



to. ^a^ iz*L- /^4/ii fnfi 






s-^ 



A> ^9^ fi2f -a/k : 



^ 



«^ 



odier person or persons, to make the livery of seisin to per* 
feet tne estate made by the deed". See also for this in the 
Precedent, chap. S. sect. 26. 

The gonclusionjs i n these words, Inwitness "> ronciusion 
where€f the parties have hereunto set their > what. 
himis and seals. j 

" Formeriy, if a person had covenanted and agreed for himself and 
Us lieirs, that, for a certain consideration, anotiier should have hit 
hods, though the lands did not pass for want of livery, yet the cove- 
nantee acquired the us*:, Piowd. 301, 303. And, now, whenever ai 
covenant of this kind is entered into, if the consideration be sufficient,! 
an use arises out of I lie seisin of the covenantor, which is immediatelyl 
executed by the statute in the cetiuiqtie uscy who thereby acquires thel 
legal estate and possession, Cru, Dig, til CovenanL See further apott ■ 
this subject, under Covenant. 

" Livery of seisin , i^ the taking possession of any corporeal beredl- 
taroeBl ; and pri mer seisin is the first possession, Co. Liii. 152. — 
There is a seisin in deed or in Tact , and a seisin in law ; a seisin in deed 
JL where an actual possession is taken ; anil seism in law is where 
lands descend, and the heir hath not actually entered on then), lusl, 3 U 
"- Seisin in law is a riftht to lands and tenements, tho ugh the, owner 
J! jy wron^ disseised of them : and jie who hath an hoiirYactual posr 
vision ^^jly taken, hath seisin de droit et declaime, whereof no 
Pan may disseise biro, but roust be driven to his action, i^erk. 4571 
Akhinip law is sufticient to"^YQ^"PQ" ' butj^ to the bri ngi ng^ an. 
g^is^. actual seisin is required . 4 RepTs. 

A corporation cannot appear otherwise than by attorney, who is 
appointed by deed under tbe seal of the corporation. Plowd. 91. 

A man may be enabled to execute a deed, flTc. under the power of a 
letter of attorney, for another person ; but, whenever any thing it 
<*w>e by an attorney, it is proper to indorse upon thedeed,'by whom, 
^d in what roanneV he was appointed ; and where a person does ap- 
B gLot another to be his attorney to execute a deed for him, it must 
^M^(££utecl in the name of the principal. Trcniin v. Small. Sira. ' 

tloT — 
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iO or DESDS in CSNEKAi, C^' ^« 



mt^mmatm^m^i^mmm^mf 



SECT. 3» 

/'And to all kiod of deeds in general^ tkeie 
to"bfd"o^'"''^ 1 things are to be known^l. Thai there artf 
aukcadMdgood. i ^'^^" tbiDgs iieceasarily required toihe mak^ 

- Ong of everj deed, without which it caiiiiot he 
a good deed : ax^ as to this part, these things miist he in the 
case of a deed wdl made. 1. It raiist he written in parehcaettt 

f ^L(»ni car pap^yie gihlj^ iiDd formally . 2. The persons that mahe the 
deed must be able and capable to nafa e such a deed absohttcy 
and not disabled hy law, as are isfants, dMid-nev^ women ka 
most cases, that have husbands withoiit joining with tbem, 
and the like ; yet in some case a feiiie«eo¥ert ot nrtrriedwnMan 
may levy a fine witluMit her bosbaad, which fine shaU har her 
ami her heirs, if her husband doth niA enter and avoid the c«mh 
aee^s estate®. MaarjfPwtingt<m^%edim. Co.l!0tkpart>/ol43.«i 
S. That the persons to whom the deed ia niade be capaUr, and 
not disabled by law to take the thin^ given hy the deed^ as 
monks, friars, alien^f'^and suck Uke persona. 4. A thing Xm 
be granted and passed. 5^ All this must be set down by sufi^ 
ficient names in the deedf^for to every well made deed there 
' must be a grantor, grantee,, aaid thing grafted, and aU these 
well expressed, and if eifiher ct these he wanting, the deed »f 
V€rid)*/ if tlie man that be to seal if, be a man that camiot fatd 
g 0B*. himself, and he desire to hear it read or the contents thereof 
declared to him^ in this case, before he sea^ >^ '^ aecesaarjr the 
same be truly ried, or the content* thereof truly dkckared wa/» 
hint by theparty^ orscnneefherby Ms appointnienf. ?• That 
the deed be then sealed by him that makes it, or by someothef 
by authority from him. 8. That, after aH this^ it be delivered aa 
his deed by him,, or some other hy authmty fsona Mni W ^« 
That the groui»d or end of maktngthe deed be good and honest, 
and not to perfect some nni&wflif contract, made either by 

Jntfc^ ^c«*force or fraud. 10. Also In some cases{y to make a^deedgoo^ 

** AH- deeds executed hyjngioed w<»niep.>C<x g ypt a? g uero c oaaogp^ 
fegJkje^urpose o^ conveying awa:x_ife;ii.eftates/ are absoTirt ^y vqt^ 

executed by a woman janng covjsrturr after the dvathiof ksr hus- 
band,, may, in. some aa9e», amount tki arechHi^irry of it, mtA^Kkvea^ 
der it valid. Cm. Dig, tU, Deed, fat a po\rg ta conv ey Irni dgtmaj 
be given loa mar ried woniaq>ti y means o|' a conveyance to jjseg; aaidy 
it ia said, that, if a husbajid abjuresithe oeailmv, or ia Iranisbed, heTs ttheve« 
by become dailiter mortuue^ and: his. wife is^canisidepedi ae^a fenie^sol«v* 
and may act in ail things as if her hunbaml' were na/waUgi' diead>. t 
JnsL 132. b, Newsome, v. Bbwyer, 3 P. fFmsLCil.. f^nsooS'attaintecb 
of treason, felony, or praemunire, are incapable of conveying awa^ 
their estates, from the time when the oflence was committed, pro* 
"vided an attainder follows. 1 Insi, 42. b. 
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AND THEIR SEVERAL KIK05, 



IS 



«e: 



eial things; but bastards, such as are deaf, dumb, or blind, 
that have understandiug and sound memory, albeit they can- 
not express their intentions otherwise than by sigiu; drunken ^««-^^^ ^#^'^7^. 
persons' l*'^ excommunicate^ out^lawed persons r^these may 
make any deed, as other men may do. S. He that is dbabled 
to take by a deed, is dbabled to give or grant by deed. 4« 
Joiutenants, tenants in common, or partners, may grant away 
their parts to strangers, and so they may by one kind of deed 
or other one to another* See more of this in chap. 2. through^ 
out the chapter. 

And as to the third thing, the ability of the persons to 
\yhom the deed is made, this is to be known«^l. That regularly 
all men, and in all conditions, may take by deed, for it is for 
their profit. 2. Many that may not giv e or gran t^ by deed , 
ipay have or take by a deed of gift or yrant, as persons attaint , 
aliens, infants, wo men covert, id iots,_and such like; but then 
insoBBej)Lthcs^cascs in some cases 

t Kino'^aive a^otLjerante d frQin them. 3. He to whom the deed 

"aperson m be in g at the time of ttje deed 
other giafijie cannot take T)yTtW See more in chap* 2% 
sect 3. Chap^ 3. sect. 4. 

As to the fourth thing, the subject, noatter, ^ 
or thing granted, this is to be known — 1. The / The thing 
thing to be given or granted by the deed must > famrof gr«nt. 
be not only grantable in its own nature, but i ing it 
gantab le by him that doth grant it. 2. All ^ 
corporeal and immoveable things, such as are houses, lands, /p ^- 
and land covered with woods, and the like, are grantable in , '^ ^^ 
fee, in tail, for life or years, at first, and afterwards from man 
toman by deed; but a lease at will is not grantable over. ^ 

S„ Also incorpore al things , as rents, services, ad vowsons, pre- C^'- •^^^ 
seqtatioQS, reversions, remainders, offices, licences, fran- 
chises, commons, are g gntable by deed. 4. Chattels real 
and personal, as leases for years, present or to comef'^^the inte- ^ 
rest a man hath in land by extent upon statutes or judgment, n^' 
oxen, horses, plate, household-stuff, and the like, are grant- 
able ; also, trees, grass, fruit upon the trees, wool upon the 
sheep's back, money, tythes, deeds, and almost all things are 
grantable by deed : but herein great caution must be used and 
had; for some of these things are gratitableat t he firs t in their 
ereati ony but not tragsnaiss ible or assi^nabLe afterwards ; an4 
some of them are grantable and assi^fi fuable over always^ And 

' Equity will not relieve agaiost a bond, &c. given by a man when 
drunk, unless the drunkenness was occasioned through the manage-^ 
ment or contrivance of him to whom the bond was gweo, 3 P. JrilL 

0, in, n, 1 Jnst. 247. Piowd. 19. 
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or DEEPS IN GEHKRAL^ 



Ckap. I, 



^) 



^^) 






some things may be mrtnted entirely^ batnotifltmrt $ and Mkar 
things may be cranled cptirely or in pait^^ ^tatTiCMiiethitipi 
may be granted to any body ; but other thaogs efloaot be granted 
bnt to some special persons ; and some things that are incidflnt 
toothers, are not grantable without the thing to wfaieh they 
are ineident i^5. The grgit offic es < rftrust!<indjudicfail offitfesT 
licences, and autbo ritigfffcfter thair first makfaig and granting 
are not gr antable or assi gnabl e oyer by deed to others^ 6. A 
bare po ssibil ity of an inte re st whic h i s uncertaiih fli net, aie/- 
Tice, or other thing that is wholly inTospense ; tiiiflga In aetloil, 
ajad things of that naturtjf b_caiise8 of sgits^ rights^ andf tifles 
; things that wtefent ruUunBy as wikTconieSy hiffea> 




deerf^GS the like^ are ^<^t graatfl bl^ at >** ^J ^^^' aoiieithey 
gre tr usAn^yd confidences of lands or goods, 7- A gfant fliay 
be of a moietyy thirds fourth, or fifth part of a manor, or a 
messuage or land, and that by the name of a m^ty, third, 
fourth, o^ fifth part tbeseof* See more ol Ais in ^Aifp* 3. 

S£€L 4M/ 

SECT. 5. 

MisttiWs of (^ ^^^^ ^^ ^hing, the riglit namiag ifad ie^ 
»•»<• of%r- Jcribingofthepartiestothedeed,grantor,orgrM- 
•oiit or ibingt. i tee, an4 the thing gsanted, tbeae tbinga most 

^ be kaown-^l. The names of the pefson^ ^# 
thin gs are set down only to djatin gni^ and to make the per« 
sons and thiDgs certam t and therefore^ however,, it ia b«sl fv 
describe the persona by their trae aad prMer names of l»p»ifll| 
surnames, and places of dwelling ; and if it be a ^ orp^mtiogj 
by th e true n ame, whereby tbe eorporatioa waa diidfi; yH 
miaukeski this ease, mrless they be very gross, will not atohl 
the deedi^>'2. Care mtet be had in setting down of the mmeu 
of bapti sm^ and snrnanse of hhn to whom a4eed is amd^y a 
mistake there is somewhat dangeromrJ iyS, Any tbin|f maf he 
called and granted by deed by a new name that k hath goften- 
and is called by of later timea, for nine or ten years, albeit k 
be an impro pe r name, and not the ancjentname. 4. By the 
grant of land in possession, the reversioo thmof wHl paas weQ 
enoug£li^ 5. In the description of the thin^ granted, if is best 
to do it ex actly^ and radMr OTeiido it than do too little, »}d t» 
/ ^if ^{^ tU do it plaiiily andpeispicuouslyiV^, if tbenames of the person 
^0^ 4t -ifh/SS gmaior, or person gran*ee, or thing' gnmrted, be attogethcf 

Lcn; or tliere be snch nncenain>ty in it diat it cannot be 



6 Co- 



by tmj means made certain, then the deed is v^d i k ia safe^ 
therefore, to set down their certain names of baptism, and 
snrnamesy with mScient additions of place, estate, dn^grecy 
mystery^ ^ occupation, to distin gu^h tliem from other per- 
sons of lite nam e, as duke^ marquis,. earl> riscouat, baron. 



/4 



euu^trh^ tnCsif-^UL. M^tiii^cuU ^Zi:^_. 

'^*^^ tr Cui. aLu> ietx^t- — ' 

% /fc. DLnvt/a.- 1^ ^Ui*JP IMfUtfy jutxju^ pj- rjjit 6*^6iAJut^~ ^C9- -^^^' 7<^M*A8 
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AND TH£ia SEVSRAt KINDS. 



IS 



or lord, which be names of nobility and honour; or ktiight, 
esquire, or gentleman, which are also names of less nobility or 
honour; or if it be 4 spiritnal person, bishop, parson, vicar, 
clerk, ^c. or if it be another man, yeoman, husbandman, arti<» 
ficer, labourer, baker, brewer, carpenter, or the like, or mer- 
chant, mercer, woollen-draper, or the like. So, if it be a 
corporation or body , civil or politic, itj sjafe to set down by 
the name whereby it is myle in the ch y^ g y* And for the 
thing granted, to set it down by apt and usual naroes^ and bj 
such other incidents and circumstances as may certainljf 
describe it, and distinffuish it from all others, as town, ham<» 
let, and county, abutting it at the ends, and at the sides, aoA 
saying in whose occupation it is, ^c. and all this in plain and 
co mmon words . See more of this in chap. 3. 
As to the sixth thi ng, the reading of the deed to 
an illiterate man, these things are to be known ; 
1. If the party that is to seal the deed be a blind 
or illiterate man, and b e desire t o hear the deed 
read, or the contents thereof declared to him, and it be j^^ 
done , and he ^({er geal a pd deliver the deed. t| iis is not a g ^^j 
deed , 2, If upon or without any such desire lie to whom the 



lt6ft<)iR9 ^' ft 
de«d to so illi- 
terate Mau. 



s(^ Sf 






deed is made, or a stranger read the deed, or declare the con- 

id otherwise than tl^ y 
be Kid, at least for so much as is mis-rea d or mis-declary^* ^ 



tents thereof falselyy and otherwise than th ey ^rgj the deed will 



3^. If the party himself that is to seal and deliver the deed, be* 
fine the sealing of it cause another that is a stranger covinoimly 
to read it, or declare the contents thggfi ^ falsely to him, of poiw 
pose to m ake the deed vQi4^ this will not hurt bim' !^^4. Anji 
if the party that is to seal the deed ean read hiiwelf ,. and doth 
BOt; or being an jltog^te i^nd ^ bUnd map, doth not Fi^ {y^ 
to heat the dee d read, or the contents thereof declared, in 
this case, g^lbeit the deed b e contrary to liia mind^ yet it i& gngj 
enouch. 



When one is bound to seal and deliver a ) 
deed, he is bound also to write and to do it. 1^ >ABtotbeMtiiiig 

If the obli gee or covenantee mak e andwrjtg ^ ^ ****** 
t he deed^ rod the oMteor te faaeih to s eal it, y et he hath a^^^j^f^ 
f yed his obUgatJoOi, Bum^ aed ShtJkes case, cited 9 Rok. 
St^TVlf^ Yet if the obligor is to dk> it before such a feast^ 
the ohtigee m«]^ draw it JAist before the time, id. case. These 
worda, (m c^m rei t^tmmtmium ngUhmt mmm opmomn)^ 
are potnecessar y in a deed ^ JEb^i. QU. 8. Keil. 41, il'^'^lf a 
nuinlea^a deed with tlie seal of anoihey man, it ia good e« 
poughI*21 £d. 4, 81, 

« Mmua^s caat, % Rop 3. Thmtrw-ghs^^^s case, id, 9, 
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r As to the seventh thing, sealing of the deed^ 

dcfd ] "^^^^ *'"&« ^''^ *^ ^^ known _1. If a writing 
C be never so well written before^ and delivered 
afterwards, yet if it be not s^a^^ fj hptwpg n the writ jpg and de» 
livery^t is not a good deedj but it is a good deed although it 
be not signed by the party that does seal and deliver it?^ 2. If 
a strang er seal it by the allowance or commg n^meg t precedent^ 
or agreement subsequent , of him th at i* ^0 ^^^^ '^j before the 
delivery of it, this is as good as if the party ^imself had se^ l ej 
It. 3. If the party seal it with any ggal, or a stick that makea 
a42ni3l, this ia^gooj. And if a corporation seal with another 
geal besides their common seaL this is gpod enough. 4. If 
twenty be to seal a deed, and they seal all with one seal^ and 
upon one piece of wax, if they mak <* distinc t and several prints> 
it is good enough».(V 



As to the deli- 
very of a deed 



SECT. 6. 

r The deed of a corporation needs not any deli- 
's ver^/1[>ut the putting the common seal gives 
V. perfection to it. Davis Rep. 44. Dean and 
Chapter oi Feme*s case. 

But if a corporation (as dean and chapter) have right to land, 
hut they cannot make a good lease of it before entry, they may 
make a lease in writing, and fix their seal to it, and make a 
letter of attorney ro deliver it as their deed on the land; who 
does so, this is a good lease. For the affixing the seal to the 
deed does not make a good lease, they being out of possession. 
13 Car. 1. JB. JR. Fltuld and Gregory]^ /^^ 176 A«4#c: €tfy 

It was resolved in ThoroughgootTs case. 9 Mep^ 136. that 
the actual delivery of a writing sealed to the party without any 
\ ^rd^ isa gpod deliveiy j so to deliver a writing without say-* 

ing as his act and deed^ tty -4^ 

'A deed poll in which «/• S. covenants with JB. C. and M. C 
with «/. S. R. C. first delivers this deed to «/. S. and after •/« 
S. delivers it to JS. C. it is the deed of the one and of the other, 
2 Anderson*^ Rep. 41, iff 

If a man seal a writing obligatory in which he binds hini* 
self to J. & but this is made to the use and behoof of ^. S, 
wliich the obligor intends to marry, and on the marriage day 
he delivers it to ^. S. saying, thi^. will serve , , and presently 
the wife delivers this over to the obligee, this is a good d^^ 
livery. Dyer, 1 92. Tenanfs case. ^ 

Lessee grants his term by deed, and seals it in the presence 

A Our Saxon ADCcstors used to subscribe their names to all deeds 
and insirumentSj and whether they could write or not, to affix the 
eign of the cross. Therefore Siat, 29 Car. Q, c, 3, may be said to re? ire 
tl^ ancient custom of signing. 



// 



^*V^^, ^A^W- />i;. y *A-«*4 iter f.^ JL« A JlS^ <UL^^uu;^ y^^ 






^•2*^ 



■^iuAjf^au 9lj^^ cU4o ^^ ^>t- 0iB.<<- •J!^>A /?H.oty t^oxt/m^ Ot^tUMxaJ^. ffhJ^ 

[A] fi- Ufs-a/fo ^4bt»^ ^LMm^t^ OL <it^ oi*MjuMj^ ^4j^4/i aZJk9' /hiAtsL. ^«^ 04^ l><t^^ a^tAM^ otM/tuMftu 



• 



tfuJ-tsAz. 


















U^cr^cCf utA^ i/At*^ ffCoL^^ cc/cV^ftx^ -^^d^#»<^ o^liu-^Jriiji- ^LMM^4n.^n^^-MC ^</^^j 



IS 



Chap. !• 



AKD THEIR SEVERAL KIKpS. 



17 



ofdiTera^ and of the grantee^ 

delivered^ but left in the same plaee. Adjudged a good de* 
livery in law. Croh.BUz. p.7.~ SheUon*8 case. 

If a man seal a deed and aeliver it to a stranger to the use 
of the makeo this is no good delivery. 4 H. 4. 3. b. Dub.\^/ 

The plaintiffi in the premises of an indenture are parties of 
the one part, and the aefendants of the other part, S. P . is 
named in the deed and covenants, yet as to him it is avoid deed^ 
and no covenant made by him or to him is px?d; for he is a 
•tranger to it, and his sealing and delivery are not materiaL 
Croi. EUz. p. 56. East and Skwdamore. \ </ 

If « writing be delivered to the oartv sealed 



a^^ 



tjey 6-*- /ct£t.u, 



•s an mjcrm^ to take eflect as his deed~on eer- > .„ £m^w 

d 3 



deedc 



Of DeliT^rjr as 4,0^ ^0»ijt' ujuP'^^^ 



tain conditions to be performed ; this is hissed 
presentl y: because oelivered to the party himselfi and the law 
rejecte the other words of cog dition ^ to be performecT WBep. 
li'i.ThorougkgooJ^M case. Hob. Wade and BhndeWs ease. 
But it is othe rwise in the case of a straogerl ^y Ftd Crok. Eliz* 
6*20. fTfyddon^s CHse. 

If a man seal a writing, and deliver it to a stranger to deliver 
to the party to whom it is made after certain conditions per- 
formed^ if the stranger deliver it before the conditions are per- 
formed, yrt thi* ** bif ti^^A^ and he is put to his remedy against 
the baileej'^9 H. 6, 37. b. contra 14 H.6,\.ie/ 




or verbal, by words without' deeds ; and by one of these ways it 
must be made, otherwise, let a deed be never so well made 
atd seded, it will not' be a good deed': And therefore, if the 
party to wjiom it is made take it up, or get it into his hands^ it /iofic 
will be of no use to hiq i. 2. A de^jd may be delivered by the 
party himself that doth make it^ or by any other by his ap- 
pointment or authority prece dent, or agr eement subsequent; 
and when it is d elive ijgd h y another tl^al hat^ good anthorityy 
and doth p uiane it^ it^ is as good as if it were delivered by the 
party himself ; but if be do nof pursue bis a u thority , then it 

> A delivery as an EscroU signifies in fact, as a Scroll, or writing, 
w hich is not to take effect as a dee4, until the condition be performeq, 
CoHSSrSs. \n doing tliis, two- things must be attended to-— 1 si. mat 



JS<n^ 



tbe form of. words used in the delivery of the deedy as an escroll, be 
apt and propi?E jd. 1 hat t he deed be delivered to a s tranger, anS 



not 10 IPC partY himself to whom it is made^ and the deed wih take 
effect immediately. •*-" 

« And even where another perion seals the deed, if the party delivg rp 
iJU hc Lthcfcby adopts ipe sealing as bis qwil /gri. s, 13a 
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of deli- 1 



is otherwise : and therefore if a deed, or the contents thereof^^ 
be read or declared to him who is to seal it, and he (being illi- 
terate) doth deliver it to a stranger, and bid him examine it^ 
and if \\ be sq as it is read to him, then to deliver it to him a^ 
his deed, otherwise to re-deliver it to him again that made it; ' 
if in this case the deed be ip tnuh otherwise than it Is read * and 
ret he, to whom it was delivered, shall deliver it as his deed to, 
lim to whom it is made, this delivery yill pot make the deed 
gQod. 3. A deed may be delivered to the party himself t o whom 
it is made, Qr the uses^jthin mentioned, or to any other by 
sufficient authori ty from him, or it may be delivered to any 
stranger for , and in tho hphal f^ ?^iid to thg use of hjm to^ hom 
It is made without authority : but if it be delivered to a str^n - 
y r wi thout any such dficlaration,^ intention, or intimation, ex- 
cept it be in case where it is^delivered as an ^scrowj it is doubt* 
~ - , .. f ful. 4. If the delivery of the deed be before 

^' ( or after the day of the date of the deed, it is 
good enough <^; but if it be delivered bfifoEfi. it be sealed y it i^ 

not good. 5. If ^fter I have s'ealed t he deed^ 

I deliver it to him to whom it i s made, or tg 

some o th er by his appointment, and say no - 

thing, this is a good (j[gliy££y: so if I take the deed in my 

hand, and use these or the like words. Here take it^ or 

T^his will serve, or / ddiver this as n^ deed, or / deliv^ 

this to ywi, these are good deliveries : so if 1 make a deed 

of land to another, andi^ beinf upon the land, I deliver him 

the deed in the name of seism of the land ; so if a deed be 

sealed, {^nd lying in a window, or on a table, and I use these. 

or the like words, There it is* Take it €ts mu d^ed. these are * 

* » f irood deliveries and eood deedsl^^G, The de- 

( livery of a deed as an egcrow j Sj where one doti^ 

SCf* z4-9f, pake and seal a deed and deliver \\ to « stranger yntil y ^rtajq 

^(?'j^'i^' '<•• conditi ons be performed^ and thep to be delivered to him to 

whom it is made , to take e^ect as his deed^ and as touching 
t|iis, these things ?^e to be known. 

SECT. 7l 

1 . The fo^oL^L^Eord^ used in such a case must be carefully 
heeded , they must be after thb maqner, / deliver this ^q ffot^ 
as an escrow, to del iver to tie pgr t^ t o whom U is rnade^ as, 
vny deeds upon co fidition that he jiay you twenty pounds ^f or^ 
ffifi or th at he delive rjsfi t he old bo ndne hath g rmi nefort^^ 
samejnonetf. [And so as thecaselsjor thus, f deliver this 
as an escrow to vou to keep^ un tilsuch a dat / ^ Sfc. upon con^ 

^ And upon the event of its havin g no date it will take eflfect frou^ 
tJ ic time of its dej iyju:^^ 
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deed made containing the grant of any thing with 1 Prmvdulest 
intent and of p ur pose to decetTc and defraud ohe > ^eedi. 
fliat shal l ^erWards buy the same things iy voi^ i 3 
as to him that shall buy the thinjg. 4. A deied made of any thing 
with intettt and purpose to deceive and defeat creditor of theS 
just debts and dtatles^ is void , as to creditors t Where any 
such thing doth appear in the case, it is pot pafe to make any 
deed about Jt , but with good advice. A deed made for the 
baying and selling of y veyal offices is void by the statute of 
the 5 JSefw 6. ee^. 16. « a./ 

Bbct. 8« 
Aa to the tenth thing, the want of ceremony, 1 ooiiiiion of ^ 



ine nty livery of seisj ni n*^^*'* iiftfentf or the like^ for Where these 

igs are rygnisite^ ttie deed of feoffment pr g r ^nt is not gooAy^,/ 
Untii it be done^ neither for that thing which will not pass 
yithoat th atj yremony , nor yet for that which^ otherwise, had 
it been alo a jfTmight luive pass^ hy thr de^ -^^ rA^^i «?. 

As for deeds being made against the statutes of usury, and 
of fraudulent deeds> vid. tnfraf in a particular chapter. 
f Where estates pass by way of use on consideration of bloodT 
/tr marriage, there it is usual, at the end of such settlements^ to ) 
I add a covenant to stand seized> lest any material ceremony lie / 
f omitted in the execution of it* Fid* ir\fra, tU* Covenant to} 
^stand seized. ^ 

As to the eleventh thing, the agteement and ") Areement or 
acceptance of him to whom a deed is riaade, /* acceptance^ 
this uto beknown.^^h Regalarly where a deed 3 

rower shall forfeit treble the turn so borrowed, S CoMm. 463. I£> 
cpntnct isentered 
•are_ 

mofetE 

^ceeds jS 5. percent per mmum. on a bond^ If pois ibiy the pri ncipal 
apd interest are in hazard, upon a contingency or casualty, or if 
there h a hazard, that one may have less than his principal, as when 
a bond is to pay money upon the return of a ship from sea, or in the 
like cases ; such bonds are notuso rjous, S Cro. 208, 508. • 1 Cro. ST. 
&io». 8. Suppose that one h una red pbundt are lent to have JS 120. 
at the year^t end, upon a casualty : if tnecas U |Uv ^ocs to the intere st 
©nlj, and not the principal^ it is usury. But~wheretrie principal and 
interest are both in danyer^f being lost, the contract for extraordi* 
nary interest is not usurious; iHit when the principal is well secured, 
it is otherwise, 3 Salk, 39 1. 4 T. A. 353. There can be no usurjr witl^^ 
out a loan ; and the court hath distinguished bet^ fgn a j>argt^if^ ^hA 
a loan, \ Lutw. 273. Sid. 27. 

^ A ^y m^y bf ^¥ftiH#d hy an aTermcnt of usury^ under the sfaMeM 
iB^ts.c.8. Cm, Dig, tit. Fine, i. €S. ^ 
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is made to a man of auy thing without his agreement, itisgo od^ 
and do th v<*8t the_ti>ing^in him till disagreement; but when he 
comes to know it^ he may refuse it^ and s o make the dee d oi^ 
no Jorce : as when a lease for years of land, or gift of goods, or 
an obligation is made and delivered to the use of one, and he, 
when it is tendered to him doth refuse it, and disagree to it, 
this is void ; but in case of estates of freehold settled by deed, 
there, in most cases, the waiver and refusal may not by word or 
deed en pais unsettle it, but it must be in court of record; 
herein therefore advice must be had. 2. If the party doimce, 
by his acceptance and agreement^make the deed good, he can 
never aftei^refuse it^na by^sagreement_ maketh e cfegrf voIJL 

3. When qgije by.lxi& refusal and diaagr^enK^nt he ^iRth made 

the^grf void^ there re gularl ^he can ne ver after by his agree* 
ment mak eit good. But be well advised upon this last point.^^y 







notvoidbyit. 1 Lewi^ 282* 

If a deed contain 4^vers absolute anj HUtinpt covenants, if 
any of the covenants be altered by addition, interlineation, or 
rasure, this misfeazance, ex fost fojctOy avoi ds all the ifeg (i, for 
although they arc sev eral covenants ^ ygtit is but y pq deed/ 
• An interlineation , without any thing appearing against it , 
will be presumed to be at the time of the making, the dcedy anfl 
not after it. 1 Keb* 22» TroweVs case. 

A. let land to iB. by indenture, dated February 10, 27 H. 8, 
and after dies, and C.the heir of A. by indenture recites the said 
lease, bt^t miiy-recitesit : viz. reciting this to be dated February 
10, 28 H. 8^ and then lets it by the same indenture to D. for 
years to commence after the expiration of the said recited lease, 
and after the sealing and delivery of this last lease, this tiiis- 
recital is rased, and made the 10th February, 27 H. 8, according 
to the true lease, (lut it is not known by whom it was done and 
when. Per Cur , this shall not avoid thfe interest of the estate 

it ^hall aV QJdJhe rf gfrfTand it is not necessary 



^gryears* althou _ 

tojiQ^t^ie deed (or the main tenan c_c of the estate^. £[tU 10 
C^r. B. Rk Miller and Mamvaring, ^ 
If the seal be once severed from the deed, and after sewed 



•^ * Equity will relieve the parties aggrieved in this case. 

t And where an estate has actually passed by a deed, the cancelling 
of such deed afterwards will not divest any estates out of the persom 
in whom they were vested by the deed. Cm. Tit, Deed, § 10, p. 369. 
$ee also BoUon v. Carlisie. 2 H. Black. R, 239. 
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and glued to it again^ yet the deed is void by thaf.*^ 7 H. 

We are yet further to observe that a deed \ ^j,erc » deed 

well made may be m^rrfij by some accident C mt first good be- 

g£tfi£ it is made: and for the opening of this T comes Toidmf*- 

ix)int these things are to be known A. A Jterwards; 

deed well made, if it be, after the sealing and delivery of it ^ ^ 

altered by rasure, interlining, addition, draw- ^ ^^,^^,^. 

ing a line through the words, though they be V njng. 



i 



sti ll legiblci or by writing new letters upon the 
old letters, in any material part of it, bv this it is ntad^ voiA 
'2. Or if after the sealing and delivery tne seal happens to be 
broken off or utterly defaced, so that no print thereof remain- 
eth ; or if it be broken off, and glued or sewed on again, or the 
wax heated and put on again, or the label broken off and sew^d 
on again, by whatever means this be, unless it be by his means 
that made the deed^ unless it happen to be broke in cburt,* by 
this the deed is marred L 3. If ae/e^dbe delivered up, or back 
to him that made it, to be cancelled, or it be agreed it shall be 
cancelled, and it be so, it is made void; but till it be cancelled 
it is in force. 4. A deed may become void by the judgment 
bf a court. • But these things are not needful to be known in 
order to the well making of deeds. We pass them o^er, and 
come to our second general part^ the special kinds of deeds j 
being our second chapter. 



CHAP. Ui 

tf a deed of Feqjffmenty Bargain and Sale, Gi/i, Grani; 
Lease J Exchangej Con/irmationy Beleas&y Surrender^ In^ 
detiture to lead the Uses of a FHne or Recovery ^ Covenant 
to stand seised to Uses, Artitles of Covenant and 
Obligation: 

« 

•^Esllfellriowoflfeftothecon^^^^^ 7 A Feoffment by 

light to guide him m the making of the > Deed what. 
Several kinds of deeds : dnd first in the making J 
6f a feoffment. , 

A feoffment by deed vs the gift 6f gfant of any honours^^ 
tastles,' ^anor^, mesitaiq^esj' lands^ bouses, ot 6ther ccnrpo-' 

^ If it appears that the seal of a deed has been torn oft by accicfent, 
or destroyed by time, the deed wiH, notMithsianding, 6e deeiited valid. 
Nicholis V. Haywood, Dyer 59 a. 

' See the ease of J^rgol v. Cheyney, Ptdm, 403» where the seals were 

S>r|i off a .deed to leao tiie i^ses of a recovery, by a little boy : yet the 
eed VNts held to be perfectly valid. 
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D£Et> Ot FEOFFMENT. 



Cibp, 1 



requir- 
ed to ittik* 
thii0eedfood 




real immoveable thing of like nature, which be hereditable to 
anotberandhbhein forever, hj deed sealed and delivered: 
the most proper words of making this are, give, grants and 
eifsa£$ thus, witnesseth thai the said A. B. m cannderaiion 
of, &c. hath given, granted, and enfef^ed, and by, &c. 
doth give, &c. to the said C. D. &c. all that, &c. to have and 
to hold to the said C« D. his heirs and assigns, to the use of 
the said C. D. /Us heirs and assigns for ever. See chap. S, 
sect, O) o* 

But for the further opeuing hereof, these things are to be 

known 1. This is the most ancient, and tlie best kind of 

conveyance that can be made by deedi^2. Albeit the most pro- 
per word to make it be [enfeoff^ vet it may be made by other 
words. 3. All the things required to the well-making of all 

general, as writing, sealing, Sfc. 
grantor, grantee, SfC. are re quired to 
1-ma king o f thi s dJeed^ as feoffor, feofee. 
No feoffinent can be made of such 
things whereof livery of seisin cannot be made, as rents, re- 
versions, services, advowsons in gross, and the like, which 
lie not in livery, but of things that do lie in livery, as houses, 
lands, Sfc. and yet such things as lie not in livery may pass by 
the deed of feoff ment made of the thing, to w hich it is inci- 
\ ^y dent ; also those things that lie not in livery will pass by grant, 
and by the words give and grant. 5. It is good to make a war- 
ranty and covenants in thia deed, but the deed is good without 
any of them* 6. No deed of feofiment can be good to pass any 
Llrerr of f thing by way of feofiment only, but where a li- 
SeiwL < ^^^ ^' seisin is duly made and executed upon 
( it. This, therefore, being necessarily requir- 
ed in this case, ere we go further, we must speak something to 

VHiftttt is. i ^V ^^^ ^^'^' ^^^ ^^^^^ thing! : 1. What it is, 
C and the kinds of it. 2. In what case it is ne- 
cessary. 3. By whom, to whom, when, where, and before 
whom, and how it must be Biade and done. 

1. Livery of seisin is a ceremony in the common law used in 
the conveyance of lands or tenements, whereby the estate and 
possession thereof is giren from one man to another, and of 

The kinds. 5 ^^ ^^^^^ ^'^ ^^ kinds 1. A livery in deed, 

\ which is where the feoiflfrr, donor, or lessor, by 
litmself or another taketh the ring, or ktch, or key of the 
door of the house, or a turf or twig of the land, and deliveretb 
the same upon the land unto the feoffee, donee, or lessee, in 
the nature of seisin of the house, or seisin of the land t and 
this may be done, either by die parties themselves where they 
be present, or if they be absent, it may be done by their 
att^oey or attorneys. 
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TO MAKE TrttS DEED GOOD. 
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2. lavery in law, which is where the ptrtf to.J. jj^^— j^ j 
livereth the de^ in view of the land ) ^ 



mw. 




fte cfeecf delivereth 

granted, and doth use these or any such like words, << Go enter 

"take the 
liver you this 
Put in this case the land must 
be in the gran tor's own possession. (<y 
9. F^or the second thfng, where thfa is neces*') ^i^^ needful 

sary, these things are to be known I . Livery of \ ^^ ^^^^ 

seisin is needful, and must be made in all these J 

IbUowing cases 1. Where any estate in fee-simple, fee-tail^ for 

a man's own or anothers life is made of any corporeal lands or te« 
Dements. 2. Where a lease is made of land for years, the re- 
mainder to a stranger in fee-simpkt fee-tail, or for life, there 
it must be made to the lessee for years^ or else nothing will nass 
to him in remainder, 2£t the l ease for years is good , S* Where 
a lease for years is made of land upon condition ^ thar jf such H 
thing be done the lessee shall have tlie fee^si^ plg nf the Unj^ 
here the leaa^ ^iist have liver y before his entry ^ or his est^f ^ 
will not i ncreasgJ^^4. Where the king had made a feofiment 
of the land he had in the right of the dutchv of lAocaster, that 
WRS not within the county palatine. And in all »K»qp CTff1?a» if 
po livery be made^ nothing of the freehold estate doth pass but 
at wilj fc. 

SBCT. 2. 

2. Lively of sebin is not needful in all these following cases ; 
1. Where any freehold estate ariseth and is created by matter 
of record.V^2. Where it is created and ariseth by a covenant 
and raising of a use thereby. 3. When an entry of freehold is 

^ A feoffment is a conveyance which operates by iranstnutatwn, of 
possession: it is essential to its completion that thexm/fi be passed. 
JLl Pust be made by a p£rSQIL««_^ Ag actwd seisin to a person who is noi 
^j^eaOuali^sin: and therefore one jomt tenant cannot, enfeoff his 
companion* because his companion hat the seisin already. But, a^ 
ieitarUs in common, and coparceners, as to some purposes* have several 
freeholds, they m^zj^ en feon their companions of their respective shares, 
Wat.Prin. 94. Gi&. Ten. 72. This mode of conveyance is* in many in* 
stances, the most advisable* as it clears all disseisins* &c. and turns * 
all other estates into njghts; so that a fine* levied by the feoffor to the 
feoffee, or b^ the feoffee to a stranger* will bar them, if not avoided 
within the time prescribed by the statute, 2 BL Com. 357. 1 Salk,340. 
Wat. Prin. 95, 

/ The most singular and powerful effect of a feoffment is, that it l 
/operates on the possession* without any regard to the estate or inter- I 
est of the feoffor; so that to iQake a feonment good and valid* no* J 
thing is wanting but possession ; and the claims of aU other person^ 
must he substantiated in a real action. 
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made by way of exchange, endowment at the church door, or 
by the assent of the father, or by way of surrender, or by way 
of device, or by way of releascj or by way of confirmation. 4# 
Where the estate comes by way of increascj or executory grant^i 
as where the fee simple is grantee! to the lessee for life, or years 
in possession* 5. Where any incorp oreal iiere jitaments. suck 
as are reversions or remainders of lands or rents^ ^6mmons, or 
such like things, are granted in fee simple, in tail, or for life; 
for in some of these ca^es there must be an attournment madey 
which is instead of a livery^'^Gi Where a gorporeal thing, as. 
liouse or land, do th belong to an o pice^ and the oflSce is granted 
fcy deed^ the hou^e and land p ass as incident ^ without liveryA ^ 
7. Where a lease for years only, though it be ten thousand 
years, is made or granted. 8. Where the fee simple of treetf c^ 
are granted* In all these last cases no livery of seisin is 
needfuL 

For the third thing, by and to whom, when, where, before 
whom> and how it must be done, these things must be known 
Who most do it, (^ — ^' It must be made by him that makes the 
and to whom '") estate, or in his absence by his attorney , having 
C sufficient authority in w ritin^o do it for him: 
and it must be made to the party himself that taketh the estate^ 
or in his absence to his attorne y suffici entl y authorized by him 

When it must ( ^^ ^^ *** ^* ^^^ ^'^ ^™^ whcn this must be 
be done. < done, these things must be known .ni.!. Thisr 
C livery, where it is necessary, must be made antf 
doB eju the life^time of the parties , feoflbr, donor, lessor, feof-> 
jee,3one e^and_ jesseg.; for whether it be done by the partieaf 
themselves, or by their attorneys^ it cannot b e j^ne after %^^ 
parties be dead '. nor can such a wa rrant of attorney be mad ^ 
soj^to make liveiy_after_the death of the feoffor^ donor^ ft c^jf/y 

2. If there be more feoffees, donees^ or lessees than oney Snd 
th^ all die but Qnpy livery of seisin may be i6ade to that one. ^i^^ 

3. It is safe' to make it before the feoffee, donecy or lessee , 
enter; for some say it is not good, being made after he to whom 
the deed is made hath entered upon the landJ^4. It must no t 
be made before th ejgsta te begin ; as, if a lease for years be made 
to begin at MichaeTmas^ with a remainder over, livery of seisin 
may not be made before Michaelma$\^' ^. For the place where 
Wh^reit ust C ^^ "f^wst be done, thcsc things are to be known — 1.- 

be'done!'"' \ When a feoffment is made of house and land,- 
C the fittest place to make livery is in the house^ 

' VThere a mayor and coniBioa^lty make a feoffftient of lands, and 
execute a letter of attorney to deliver seisin, the livery and seisin, af- 
ter the death of the mayor, wiU be good, as a corporation- never diesr 
1 Jnst. 52. 
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and at tfie door of the ^use. 2. When it is made of divers ^ 
closes or parcels of lanofihere it may be made in any one close ^ frmfoL : J'oo 
or piece of the land. S« When it is made of a rectory or parso- 
nage, there the fittest place is the parsonage house ; and if there 
be no house upon the glebe, or if thep be neither, it may be 
made at the ring of the church door}^4. If a feoffment be of 
a manor, the fittest place is the manor- bouse, if there be any^ 
or if not, upon some part of the demesnes. 5. If an estate be 
made of divers pieces of land in divers villages \\\ th^ same 
county , in tliis case the making of livery of seisin of and yiany 
part thereof, in the name of all the rest% or of one parcel, ac- 
cording to the deed, albeit he doth not say, In tlie name of, &c« 
sufficeth fty ally if all the pieces be in the gr aotor's possession|. 
andoutofltf a ^e> Bat if the pieces of land lie i n divers counties^ 
or in the same co unty^ an j they be In ^ease^ or out of tlie pos- 
session of the fgoffofy contra I for in that case the making of 
livery in one part, in the name of all the rest, is not sufficient 
for the rest; for in this case it is requisite that livery of seisin 
be made upon and in some of the lands in both counties, and 
upoD every parcel of land that is out of possession, orat least in 
some parcel of the land in the occupation of every several tenanr^ i e^f 
6. If I be seixed of one acre in fee', and of another acre for life, 
and I make a feoffment of both acres, and make livery of seisin 
in that acre whereof I am seized in fee, in the name of both 
acres, in this case it seems this sufficetli to pass both the acres io^^ 
but if I be seized of one acre in fee, and possessed of another 
acre for years% and I make a feofftpent of both a^^^ and livery 
of seisin in that acre only whereof I am seized in fee, in ^he 
^yimft nf fc »oth the acres coniraj for this is as if I make a feoff- 
ment of land whereof I am seized^ and of otl^g f binH u/lii*rpnf f 
am not seized, &c. 7« If I be seize d of two acres of land, and 
l et one of them for years, and then make an estate o f b oth of 
t hem tQ another, and ^mg ke livery of seisin in that I have in 
possession, in the name of b oth the a cres, tbTs^will notjervg ^ 
t ojMss the other acre, but livery mus t bie mad e haniat »cre 
also. ~ 

' 4. For the persons to be or not to be present 

at it, this thing only is to be known ^That in the 

making of every livery all the per sousjh at have 

any lawful estate and possession in t he thing 

whereof the livery is madcTaslessees for life, years, and_s iich^y^ ^ 

Uke, naust joinmthe making of it, or be for that time while it ^6/^^"^ 

fa in ^oinjg absent, and removed from off the Jaud ; but ttie 

presence of the feoflfor,, donor, or lessor, a little wlule^upoff" 

the land -after he hath made Ijyery of it, wil t not hurt th£ 



For the peraom 
tu be or nut ta 
be present at 
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TbemtnneraiMi f 5* For the manner and order of making* of the 
•ider of doing < lirery, these things are to be ktk>wn — i. A 
^ t livery may be well made by lyords witho at any 

act or ceremony at all, but it cannot be good by any act or c e*^ 
letootiv alone, without wgnb* hbwbeit that livery that is made 



irithjome ac t or ceremony is the best* i. The most usual 
Ibrm anS^best mtanerof making of livery of seisin, is tbus^- 
that the feoffor, donor, &c. and the feoflee, donee, &c. if^hey 
be present, OLintheir absence their attorneys or servanfe lhat 
have authority^db come to the door, back-side, or garden, if it 
bein^ouse; u not to some part of the land where seisin is to 
be delivered; and there in tne presence of many good Witnes- 
ses, do shew cause of their meeting, opeiOs and plainly do read 
the, deedt or declare the contents thereofffand of the letter of 
attorney , ( if there be any ) and then the feoflbn &c. or his at* 
tomey (if it be a house) do take the ring, latch, or hasp of the 
door> (all the pe< yle/men^ women^ and diildreny being otit r/t 
^e house) or (if it be of a piece of ground) do take a clod of 
the ground, or a bough or twig of a tree, or bush gtowing there->> 
vpon, and (all the people being out of the ground) the same 
Xing, &c* clod, bough, &c« With the deed> do deliver to the 
ieoffee, donee, &c. or to his attorney, and in the delivery hereof 
do use these or some such like words, vis. *< L d^livet these 
'* to you in the name of seisin, of al l the hnds a nd tenement s 
•* contained in this de ed, to have andTto hold accj ^ing to the 
*^ form and effect of the same deed^^or^ ** I deliver you seisin 
** and possession of this house or grou n d^ in t he ntune of alt 
•* the lands con tained in the d eed^ ac cording to the fonn^a nd 
*^ eflect of the deed/ * An^Hhen if it be a house, the feoflfee< 
&c. doth enter in first alone rand abut too the door, and then 
he doth open it, and let in others. And if the feoSinent^ gift^ 
or lease be made without deed^ then they do_aDd must withal 
express the very esttite itself^ which the feoffee^ donee, or lessee 
is tobave; as for example, the feoffor, donor, or lessor must 
come to the house or land which is to be granted, and where 
livery of sebin is to be made^ and there must by apt__g:^[d& to 
grant the house or land to him that is to hayg it in feg-aimpli»| 
or in tail or for life , (as the agreement is) and in seisin thereof 
must deliver bim the ring of the door, or a turf or twig off the 
landT^and if the feofiment^&c. be made by writing, ^ then ha 

( must i ndorsGT and set down on the back of the 
( same, how, when, and where the same is made> 
a nd the names of the witnesses thereunto. But a livery of 
teisiq thft^ is not so exactly made, may be good notwithstanding \ 
and therefore if the ^eoltbr^ donor, &g. or his attorney, take 
any thing else that comes from off the land, as a stone or the 
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likey and therewithal doth make the livery of sebiD ; or if be 
take a tarf or twig from off another mao's ground, and not 
from the same whereof possession is to be given, and deliver 
that upon the ground in the name of seisin, or if he take apiece 
of silver, or gold, or a rod, stick, or the like, and deliver this 
upon the land in the name of seisin, all these are good deliver* 
ies o( seisin and possession. So, if the feoflbr, &c. be at the 
door of the house, or by the land, or in the house, or upon the 
land, and after he hath delivered the deed, he say to the feoffee^ 
donee, &c, " Here I deliver you seisin and possession of this 
*' house or land in the name of sei sin and p ossession of all the 
*' lands and tenements contained in the deed;*' or, *^ Have 
«* and emoy this house or land accordin g to t he deed ;" or 
** !^nter Into this land^or house, and God yive you joy of it f ** 
or, " Lam cont *'"t yn^ ahwH pnJA y this land; '* In all these 
cases there is a good livery of seism, and so of the like. 

3. If I, being seized of a house in fee, make a feoffment of 
it, and of divers lands, to a man then preseiit with me in the 
same house, and there deliver him the deed, in the name of 
seisin, of all the land contained in the deed, in this case this is 
a good deliyefy of the deed^ and a good livery of seisin also, 
albeit I continue in possession of the house stilK and go not 
out of it. And if I be lord of a manor, and lying sick within 
some part of the manor, 1, ly^ake a feoffmep^ of thy p)«nAr^ and 
deliver the deed to the feofiipe, saying to him, <^ I will that y on 
^^ »nlfA BPti^jy piy^gntly:" aqd thereupon command all my te- 
nants of the manor to attourn to him, and they do so, this is a 
good livery of seisin. So if I make a deed, and after I have 
read it, being upon the land, I deliver it to the feoffee, donee, 
&c. and say, " Here I deliver you this charter as my de^^ ii| 
^ the name of seisio^f alj tbp laui^therein containei^ * or the 
like, this is a good delivery of the deed, and of seisiiJrl^ut if I 
do only seal, and deliver the deed upon, or in view of the land, 
without saying or doing any more, this will not amount to a 
livery of seisin, and therefore if a man make a feoffment with ' 
a letter of attorney to give I'v^ry of seisin, and then he deli»_ 
vereth Jhe deed upon the land, this is no good livery of ggiRin^ 



jood 
evJoy 



And so also if there be no letter^ attorney.! a/ 

Is of land be conveyed, a pd liygiy of seisin 



is made in one^ or there.be divers feoffees^ and livery of seisin 
is made to on^ pf tbefq^pgoydipff to the de^d- without using 



^ ^ using 

any more words, t fria js good f but the best form and order of 
making of livery, is to add these words: ^^ In the name of all 
f* the rest, " &c. 

$• And the liveiy being thus made, it will !|i> ^ afe to enter it\ ^J 
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upon the back-side of the deed : as is set down in the Presi- 
dent afterwards in cAap^ S, »eet. 26". 

6BCT 3. *y^* fivu4^r~/^ ^y.^ 

Bargarn and ( A deed of bargain and sale is an instrument 
aale b^ deed < whereby th*e property of one thing ia transferred 
'^*- ( to another upon valuable consideration r and the 

most apt words to be used in this deed, are bargain and sell, 
Aus, " witnesseth that the said A. B . in consideration of ten 
^ pounds to him paid by C. D> hath bargained and sold^ and 
** by. &c. doth bargain and sell to th e said C. D, &g. i^ H that^ 
** &c. to have and to hold to the said C. D. bis heirs and as signs 
*^ forever ." See chap. 2, sect. S, 6, 

For the opening hereof these things are to be known 1. 

Of what I Ahnost all things immoveable and moveable, as 

(manors, lands, rents, reversions, commons, 

tithes, profits of court, trees, corn, grass, cattle, household 

stuff, and the like, are transmissible from man to man by this 

kind of conveyance : and lands and tenements are grantable by 

Ilosr i '^ J" **^^' ^^ ^^^^ ^^ y^^"- 2- ^^ ^^^ making of 
I this deed for land, this must be observed, 1 . The 
ffiajC-rery words bargain and sell are_not_oniy^ec essary to be 
used, but other words, as alien, g rqnt. or the like words ma^y 
do as well, or it may be done by a covenant to stand seized to 
the use of the buyerW 2. If it be for lanrjj it must be by deed 
indented, and it cannot b e made byjLJ^olLdfied? V3. If it be 



Consideration. 



ffinJaj^, there must be some g ogd jeonsideratioa 
_ givgn, or at least said to be given7or t^e land; 
and therefore such a deed made " for_diversgpcd considera- 

" tions /' or, <* for great and valuable con slfeaHHiis: 
€c ^^«c;^-„.«#T^,nL«V ♦!.« 1 • j: 1 ■ iT! — -I — 



or, "m 



-r-^— — J, , ^^ -^Qund for thjg baij^giuui, 

and for divers other good cause? /^ these are Q pt"goodcon- 
vejTyi^: but if money or other consideration inJSnrBggtVep, 
albeit it be not expressed in the deed, i t is goodenou ri(Vand 
if money be set down to be paid u pon the deed, wherein truth 

" If a (toffee cannot enter upon the land, without endanjrerinir his 
life, he may claim tl>€ land as near as he can safely venture to ffofand 
this wfll be sufficient to vest the possession in him, and to render the 
livery within view perfect and complete; for no one is obliged to ex* 
pose his life for the security of his property. I Jrtst. 4a 6. 

A court of equity will presume livery of seisin to have been made, ) 
though not indorsed on the deed, where the possession has gone ac-/ 
cording to the feoffment lor a great length of time; and in some cases! 
lias even supplied the want of livery. Burgh v. Francis, Fin, 28. lliA 
Jackson v. Jackson, Filzg, R, 146. » •» 
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go mopey was paid, yet this is good enougiu ^^Also if the deed 
say *^ JD coDsideratioii of a certam su m of money, or foi; ^ 
*' competent sum of money^ " these are j^ood considerations'*. 
^ee cAap. S, sect. 2. 

4. If it be for land in possession or reversion^ *) 
.there needs no livery of seisin or attournment to S-I^^^^yo^ •«•««• 
perfect it, for it is good without it. 5. But) ^""»™n»^t- 
where it is to pass land for any freehold estate, the deed must 
be enrolled by virtue of the statute of 27 H. 8, ) Eoroimcnt of s 
cap. 16, and 5 Eliz. cap, 26, i n one of the four J <*««<*• 
<goj l ^rtg at Wpstjnypsfer, or in the CQunty where the land lieth, 
before the custos rotulorutn^ two justices of peace, and the clerk 
of the peac£i within six months : and as to this these things 

must be known 1. The ^ifyrolniept upon such a deed to make 

this estate good, must be in parchment, for an enrolment iq 
paper is pot g ood. 2. The deed must be indentedj that is enr 
railed. 3. It must be enrolled within six months of th^e pur-p 
phase or sale: and this account must be, 1. From the date,^^ 
and not from the time of the delivery of the deed. 2. After - 
^ight-and-twenty days to the month, and no more. 3. The 
day of the date must be taken exclusively, and not for one of 
the days of the months : an^ y^t if a deed be enrolled the samft ' 
day it bears date* it is good.^ 4. If it be enrolled any part of 
the last day of the six months, it is sufficient. 5. And so it 
nmy be enrolled albeit either of the parties die within the ti m^ 
of the six months. >^6. No subsequent act will help in this caae 



to make it good, if it be not enrolled , ; so that if_ one do by. 
wor<lg_Qf bargain and sale only grant a reversion, and the deedis 
not enrolled within the time, and after the tenant doth attouy n, 
this will not help. V^. And if it be not enroliedy it is of no 
force at all ; so that if one sell the land, and the trees upon it, 
by such a deed, which is not enrolled albeit the trees might 
have passed by a deed without enrolment, yet i>^ | q i ^ 
this case the deed being nayght for the land, it ) 
will not be good for the treea^^S. It being well enrolled, it 
shall relate to the time of the delivery"* j^/ 

^ A bargain and sale derives its efiect from the statute of uses; and, 
is a contract by lA'hich a person conveys his lands &c. to another for 'f 
a pecuniary coDsideration ; in consequence of whicH a use arises to the 
bargainee, and the statute 27 Uen. 8. immediately transfers the 
Jeaal estate and the possession to the bargainee, without any entry or 
other act on his part. 

it appears to be decidecjly necessary that the consideration should 
^etually be a pecuniary one. Crossing v. Scudamore, 1 FcfU, 137. 
4a averment of a copsic|eration ^hicti is consistent with the deed, 
;9Uhough not mentioned therein, is admissible in evidence. IViUis. 
ft. 677. 

^ EorolineDt statutes are, 27 Heiu %. c. 16. [There is a proflso in 
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S. A deed of bargain and sale may be made of leases, or « 

. goods and chattels^ without all this solemnitj, and also without 

considoration : and for this take these things ..l. If a man do 

by his deed b argain and sell his trees< cattle, or any thin^ he 

£^>»i*2^- hath besides his land, without any cona jdcration at all, this is 

« ^ s^- gggj enough. 2. If su ch a deed ot bargain and sale be made 

tf j7i lfft°^ for years of land^ or of any goods, there it matters 

not whether it be enrolled or not. 4. A warranty, and coTe-> 

nants may be inserted into this deedg but the deed is good 

without any such addition p. 

SSCT. 4. 

€ift b J deed I A deed of gift is said to be that deed whereby 
what. ( lands or goods are passed from one man to ano- 

ther by way of gift, wherein the word jrive is commoDiy used, 
and so it is applied to two kinds of conveyances, the one where 
fands are given or granted to another in tail thus^ <^ witness etb 
tliat the said A. B. hath giv en ^nd granted ,, and by these 
presents d otSpve and^ rant to the said C. D. all that &c. 

to have and to bold to the said C. P. and the heirs male of, 

<■ ,.,,,. — ■ .11 — , — 



u 



tbis statute exempting all hnds &c. lying within any city, borough, 
or town corporate, wherein the ma^'ors, recorders, &c. have authority 
to enrol. From the wording of this act lands and tenements so sttii- 
-ated are discharged from any enrolment whatever, 3 InsL 675. This 
act only extends to estates of inheritance or freehold, and therefore a 
bargain and sale of lands for a term of years need not b^ enrolled, 9 




dmuJ^uJL - . — 



ix months, then the freehold shall pass from ihe date or delivery 
of the deed, 2 Imt, 674.] 5 EHz. c, 26, [relatc<i to the palatine oountict,] 
5 Ann, c: 18, and 6 Ann, c. 35, [relate to the £ast and West Ridings 
of the county of York.] 

There is a clause in this last act, § 30 that, the words grant, bar* 
garn, and sell, shall be express covenants to the bargainee, that the 
bargainor was, at the time of the vxecutioo of such deed, seised of the 
premises thereby granted, of an indefeasible estate in fee-simple free 
from incumbrances, quiet enjoyment* and for further assurance, &c, 
10 AnUf C' 18, § 3, [that a copy of the enrolment signed by the proper 
officer, and proved upon oath to be a true copy, shall in all cases be 
of the same force and effect, as the indenture of bargain and sale 
would be, if the same was produced.] 8 Crco, 2. c. 6> § ll, [relates to 
the North Riding of the county of York.] 

P To i^ive force to a bargain and sale^ there must be a person to 
stand seised ; therefore, in the case of a corporation, some otner mode 
jnust be adopted, H^ai.Prin. 118, as a feoflfment, lease, and release, 
&c. And if the eoftnoatbe by lease and release, the lessee should, if 
the lands be in possession, enter by virtue of the lease, before he ac- 
cepts a release, upon the distinction that a corporation may give an 
use, though they cannot stand seised to one* it has been held« thaf 
their bargain and sale is an efiectual assurance. 
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*^ liis body^ on the body of E. D. hb wife beyotten ,*' The 
other is to a deed made for tlie passing of ^ooii from one man 
to another, in cases wh ere there is no bargain or sale^ in this 
manner: *^ Know ye^ that L A. B. h ave given and granted, and 
** hereby do give and grant all my goods and chattels, &c. to 
** have and to hold to the said CTD. his executors and assigns 
'^ to his and their proper use and uses for ever ;" And in this 
last case the main thing to be observed is. that ") j.r^„daient 
there be no fraud in the case; for if any such V jy^td of Gift 
deed of gift be made of any t hin g with intent ) 
and of purpose to deceive and defeat creditors of their just debts 
and duties, the law doth judge this deed voi(jl . ,as to and apunst 
such creditors^ but as to the party that makes it and all others^ 
it is g ood enough . See sect. 6. of this chapter^. 
^ If a man assigns a lease to another, and yet -\ "N 

keeps the possession unto himself of the lands f f^^"^J,°iJJ^ \ 
pretended to be assigned, such assignment is 4 Convey u€es.y 
fraudulent, and may be so averred by the as- ^ -^ 

signee . 1 Fenins S29. 

If a man make a settlement of lands upon his nephew by i 
fine and recovery, and after sells the same to a nother for a va *M 
luable consideration, the settlement is fraudiijent as tqjt hej 
purchaser ]^ Sidetfin ISSTTJ? ^ 

A voluntary conveyance defective at Conmum^law^ is very 
rarely relieved in the court of chancery. 2 Ventris Bonham s 
case. \^J 



ft /^ 6iL /r/^ir Ks^ /«/f 
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SECT. 5. 



or 



A deed of gr^nt is taken for the convevance ^ 
gift by writing of such an Incorporeafxhingy S 
rents, reversions, services, advowsons in 3 



Grant by deed 
wkat. 



ranee 

rents, reversions, services, advowsons in 
yt/gross, or such like thing as lieth in grant, and not in livery y 
and cannot be given or granted by worj only without deed^ 
after this manner — '< Witnesseth that the said A. B. for, &ci/^ 
I'" hath given and granted, and by these, &e. doth give and I 
<^ grant to the said C. D. &c. the yearly rent or sum of ten 
pounds of lawful, &c. issuing out of all that messuage 
** &c. and out of all other his lands, tenements, and here-f 
'^ ditaments in D. aforesaid, to have, hold, receive, and enjo] 
^^ the said yearly rent or sum of ten pounds, unto the sai< 
V <' C. D. his heirs and assigns, and to the use of the said C. D.{ 



9 This instrument is properly applied to the creation of »n estate 
tail, as a feoffment is to that of an estate in fee-simple; Kvery of seiaia 
must be given^ to render it effectual. 2 Com. 316. 
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** his heirs and assigns for ever, payable yearly at the now 
** dwelling-house of the said C* D. at D. aforesaid, at the two 
usual feasts of, &c. by even portions, the first payment there- 
of to be made at the feast of, Sfc. which shall be in the year 
of our Lord, Sfc.'* or thus^ of a reversion^ Sfc. " Witnesseth 
that A. B. hjitb, &c. to C. D. &c. ?iil that messuage, &c. and 
the.reversiorT^and reversions thereof, the which messuage 
is now in the occupatjpn of £. F. and the said £. F. hath 
*^ thereof a lease for years in being, to have and to hold the 
^^ said messuage, &c. to the said C. D. and his heirs and as- 
*^ signs for ever, to the use of the said C. D. his heirs and as- 
*^ signs for ever/' Or thus, ^^ Hath, ftc. the reversion of all 
<' those his lands and tenements with the appurtenances in 
" D. aforesaid," &c. Sec ckap. 2, sect. S, 6. \^^ 

For the opening hereof these tbings^are to be known I. All 

the things required to the welUmakiug of deeds in general be- 
fore set down, as writing, sealing, &c. parties grantor, gnm- 
tee, &6. are required to the weU-makmg hereof. 2. No 
grant of a signiory, rent, or reversion can be good without the 
agreement of the tenant in possession of the landy which is 

AttoornBient. ^ ^^^^^ ^^ attoumment': This therefore being 
1 necessary in some cases, we simll say something 
to it, and lay down, 1. What it is, and the kinds thereof. £• 
In what case it is necessary. 3. How it must be done.' ^P 
What it w. I Attournnfent is the agreement of the tenant of 
1 the land to the grant of the signiory, or .of a 
rent, or of the tenant in tail, for life or years, to the grant of 
the reversion or remainder made to another: and this is either 
actual or verbal, or actual and verbal both That which is ac- 
tual b either implied and in law, or it is expressed and in 

deed. 2. For the second thing, where it is ne- 
cessary, these things are to be known 1, In 

all cases regularly where the grantee hath means 
to compel the tenant to attourn, there the attournment is to 
some purposes needful; and therefore as to some purposes it 
is needful upon a grant by fine, though to other purposes it be 
not needful. 2. in some cases attournment in deed or in law 
is absolutely and to all intents necessary, as in the cases fol- 
lowing: Where one doth make for life or years of /and to one, 
and after doth grant the reversion or remainder of the same 

.' By the old Xslvi, no grant was good without the attournment or con- 
^ sent of the tenant, but now the necessity of attournment is taken away^ 
Cru, Dig. vol. VIL ch, 6, § 38. The learning of attournment may be 
said to be useless. By the statute of uses the possession Is immedi- 
ately e3c;ecutcd to the use. See also 4 Ann, c. 16, § 9. and 1 1 G^o. 2* 
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land to another by deed in fee-simple^ fee-tail, for l\fe or 
years, in this case the lessee for life or years must attourn to 
him that hath the second grant. So, where the lord doth grant 
hb signiory, or the services of his tenant by deed in fee-simp]e, 
fee-tail, for life or years to a stranger, in this case the tenant 
mast attourn. So, where the lord of a manor doth make a 
feoffment of bb manor, in this case tlie services of the tenants 
will not pass without attournment. So, if another man have 
ii rent-service, rent-charge, or rent-seek issuing out of my 
land, and he doth grant this rent to a stranger, in this case i 
most attourn to the stranger. And so in exchange, and many 
other cases. S. Attournment is not necessary to any purpose 
in these following cases: 1. Where a reversion or rent is 
granted by letters patent, or other matter of reeord^ nor where 
it passeth by way of use^ devise, surrender, or come by way of 
escheat, or forfeiture, or descent^ or the like. So^ in case 
of extent. So, where common out of landy or estovers, there 
needs no attoummant. So> where the reversion of copyhold 
1a$ids is granted. So, in the case of grants of annuity. And 
BO in divers other casds. 

And for the third thing, How it must be done^ these things 
must be known 1. The next and immediate )«*. . . ., 

1 ^ ^ mi 1 I Wbu most do It. 

tenant is the fittest to attourn. 2^ Tfit bus- >^^ y^ ^i^o^,, 
band must attourn for his wife* S. An infant 3 
may attourn. 4. It must be made to him to whom the second 
grant is made, but if this second grant be to more than one, 
there an attournment to any one of them is goodfor them alL 
Soj if the second grant be to a tenant for life with a remainder 
in fee, and the attournment be to the tenant for life only^ this 
is irood to him in remainder also. 2« In all i wk . u ... . 

o _ , , . . '^ ^ I When It mu»t 

cases regularly, where it is necessary, it must \ be mftde. 
be made in the life-time of the parties to the j 
deed, and cannot be made afterwards. 

S. For the manner and order of doing it, this 1 . 

is to be known ^^1. If it be an express attourn- V ^je^o"" o!ng it' 
ment, the tenant must first have notice of the 3 
grant of the reversion, rent, &c. to which he must attourn, but 
otherwise it is of an attournment in law\ 2. Albeit it may be 
made by words without any writing, yet the best way b to make 
it by deed. 3. Any words written or spoken by the tenant, 
that do import an assent and agreement to the grant of the. 
reversion, rent, &c. in such manner as the same b made after, 
notice given to him thereof, whether it be in the presence or . 
absence of the grantee of the reversion, &c. will make a good 
attournment in deed ; and therefore if the tenant, after know- , 
ledge of the grant, use any words to this effect, viz. '^ I do 
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<< attourn;" or, '^ I do tarn tenant to you, accordmg to the 
*^ grant;*' or, *^I become your tenant;" or, "I agree to 
*' the grant ;'^ or, " I am well content with the grant ;" 
or, ^' God send you joy of it :'* So, if after knowledge of the 
aecond grant, he pay, do, or deliver all or any part of the ser* 
vice or rent before or at the time when the same is due, to the 
grantee, or give a penny or farthing, an ox or a knife, or any 
such like valuable things in the name of attournment, or oif 
seisin of the rent, these are good attoamments.«^4. The im- 
plied attournment, which also doth amount to an express at«> 
toumment, is made divers ways ; for if the tenant after notice of 
the reversion pay his rent to the grantee, or surrender his estate 
to the grantee, or pray in aid of the grantee, or accept a grant 
IfoHsj^f^ of the reversion or remainder from him that hath it, either of 
these acts will make an attournment in law. So, if I be seize' 
of Umd iu fee, and make a lease for life or years ; or it be ex- 
tended by a statute in or elegit, and then 1 make a feoffment 
of this land, and give livery of seisin upon it, and so put out 
the tenant, and after the tenant (or one of the tenants if there 
be many) re-enter, this is good attournment in law. So, if 
lessee for life or years after he have notice of tlie grant sub- 
scribe his name as a witness to the sealing and delivery of thef 
deed of grant of the revecsion to a stranger. But if he do it be- 
fore he have notice of the grant of the reversion, this is not a good 
attournment in law* 5. If the grant be absolute, and the at- 
tournment on condition, the attournment be but to part of the 
things, or for part of tlie time, this is good attournment for 
the whole thing, and whole time, as an attournment by one 
may be good for others, or to one may be good to others. 6. It 

f is good to indorse the express attournment on 
Indorwracnt J ^^^ y^^^ ^^ ^,^^ j^j ^f^^^ ^j^j^ „anner_" Md. 

t ^^ That the within named E. M. being tenant 
^' for term of life of the said manor of L. and other the lands* 
<' expressed in this indenture did, the first day of June I6S5, 
<^ attoum to the within named J. B. according to the eflect 
^' of the grant mentioned in the said indenture; and fDr proof 
'^ thereof, did give unto the said J. in the name of attourn- 
<* ment the sum of four-pence of usual English money, in 
^' the presence of these persons whose names are subscribed^ 
f* A. 0. CD.*' &c. or thus, by divers tenants: *^ Memorand. 
<^ That the persons whose names are subscribed, the first day, 
'^ &c. did attourn and become tenants unto the within named 
^' E.B. and M . his wife, according to the purport of the lease 
^' within mentioned ; and for proof thereof, every one of 
*' them did give unto the said £. one penny in the name 
« of attournment.'* 
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SECT. 6. 
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ing) is properly^ where one doth by deed demise or let lands^ 
r^nt, common^ or other hereditament tQ_anqther for a lesser 
time tha n he tliat doth let it ha t h in it! ^»^or ) ^^j ^^^ 
when a lessee Tor life or years doth grant over } 
all his estate or time unto another, this is more properly called 
an assignment than a lease . And the most apt words for mak- 
ing olthisdeed^reT^fe^&fi^^^ thus, *'Wit 
** uesseth that the said A. B. in consideration of, &c. hathde 
mised, granted, and ietteu : and by these, &c. to the said 
C. D. all that, &c. to have and to hold to the said C. D. and 
his assigns, for the term of his natural life," [or, ^^ to have, 
&c. to the said C D. and his heirs, during the natural lives 
of EL F. and G. and during the life of the longest liver of 
them;*'j/or thus, " to have, &c. to the said CD. his ex- 
ecutors, administrators, and assigns, from henceforth, or 
from the date, day of the date, or a day past or to come : 
for and during the term of one-and-twenty years, fully to be 
complete and ended j" or thus, " For and during, &c. of i ^^ ^'^ ^^ 
E. F. of, &c, G. and H. or either of them shall so long live.'*' -(^ ■ 'yn^ - 
See chofp. 2, sect. 3.1^ 

ITiis l^ase may be made either for life^ (that ) jj^^ ^^^^^ 
is) either for the li/e of the lessee^ or another, J 
or both, or fr>r years ; and it may be made for a certain num- 
ber of years, as ten, a hundred, a thousand, or ten thousand 
years, or for months, weeks, or days, as the lessors and lessee . 
do agree. And some of these leases for years do begin in pre- 
sent, ^nd some at a dav^to come ; when at a future day it is 
called inte resse tff rmini^j ttiat is, an interest of ) ^ 
a terml or it may be made at will, that is, at >■ *|2!II!.**^ 
the will and pleasure of thg lessajy ov at the 3 
will and pleasure of the lessor i^n d feAgge together. For the 
further opening hereof, we are to consider these things .^1« 
Who may make leases, to whom, and what leases such per- 
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• By 29 Ch. 2. c. 3« leases of lands must be in writing, and signed 
by the parties thenisclves, or their agents duly authorized ; otherwise 
they will operate only as leases at will, 4 Tenn Rep. 680; except 
such parol lease be for a less term than three years. And where there 
ii a parol lease for a longer term than three years, it operates as a te* 
nancy from year to year. S T^rm. R, 3. 

< A man may as sign his interesse termini, but cann ot bring an action J 
of tr espass u n tiliie na's made an entry upon the premises". 
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Things requir- ( SODS may make. 2. What other things are re- 



[juir- C 
ethis \ 



cd to make this ^ quired to the makiug of a lease good. For the 
deed good.— ^ persons that make the lease, these things are 
In respect of ( ^^ ^^ known — I. S opie leases are made out of 
the lessor and \ t^ he prim itive estat e of th e lessor^ and upon that 
his estate, and < freedoffl-thaLthe fatg fflves h im to mak e such a 
*jjr '*?**• *°* f fc^^ as £?a5C5inadeT)y.him tHat hath a fee- 
t rag easp . ^^ §imple est ate in his own rjght^: and some leasee 
arc made and derived out of another estate by a special pow er 
giv ^n to ^ ^^ f lessor , cither by act of parliam ent , or the agree- 
me nt of partje^ *^and so letises are made by tenant in tail, andl 
such as have land in the right of another, and by special pro- 
viso in a deed. 2. Any man seised of a fee-simple estate of 
land in his own right, may make what lease for life or years be 
will of it. He that hath an es tate tail of toncf can mak e no 
\ i/ good estate of }t by deed without a fine or recovery by the coyn» 
mon law, for longer time than ^J ^^fi pwn life. But by some 
special power given by a statute-law he may make leases for 
longer time. He that hath an estate for his own or another's 
life, may make w hat lease for years he will of it, and it will be 
g ood as long as the lease for life doth lastl ^^He that hath n 
lease fop year s of land may make a lease of it for all or part o f 
liis time . The tenant for life or years of land may assign it 
pyer for all his tim^.*^ But if the le gsee for Ufe or years of land 
shall m ake a feoffment in fee, or (ease for Ufe of another^ or 
any greater estate than he hath, and perfect \{ by livery of seir 
sin, ( as he must) th is is dangerous^ for by this }ip may forfeit 

C his . estate for life or years, S« If an infant 
'* < tpake a lease for years, rendering rent, this is 

t only voidable^ and he may make it good by ac- 
ceptance of the rent when he is of full age. 4. Jointenants, 
tenants in pomnion, and parceners, may at their pleasures 
ipake l eases for life or year s^ of tlieir owp parts fn strangpra. 
And one parcener or tenant in pommon may make a lease of 
his part to his companion. 5. Mortgagor and mortgagee to- 
gether of land may make any lease of itl^G. The husband may 
in^ke what lease he ^rill of his wife's land, to bind hiinself an^ 
all otl^ers except his wife and her heirs, 7« The lessor and 
lessee together m^y join and n^ak^ ii lease to a third person./^ 
8. One may make a lease by a special power given by an act 
of parliament, or by a proviso in a conveyance of uses, such as 
is* in chap. 4, or by a warrant of attornc)^ but in all these cases, 
he must be sure to pursue his authority strictly^ for if he vary 
ever so little from it^ the l ease will not be goo d, 9. The te- 

r nant in tail in his own righj of land may niake 
By tcDint ID ) j^^y j^j^g^ Hjy jg^j f^^ jj^^ ^^ years of it, so as 

t these conditions be observed in< the lease !• 



Forfeiture. 
Infant. 
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It must he by deed indented ^ and cannot be by deed poll. 2. It ^* '^^' 
must hc^n from the making s or from the day of the making of ^^'^^^r ^^ • 
it, and caonot begUi at a day to come . 3. If there be an old y&f ^ca^^^ — 
lease in beuig at the time of making of this new lease, this old 
lease must be sujrendered > or within a year of endin g, when 
the new lease is made, and this surrender must be absolute and 
realj not in show only, or conditionaL 4. There must not be ^g/ 
two leases in being of the land at one time. 5. The lease 
must not exceed three live s, or one-aad-tw e nTy years from the 
t ime of the makin g of it. 6. This lease must be of lands or 
tenements manurable^ or corporeal, which are lettable* and 
whereout a rent by law may be issuable and reserved. 7- It 
must be of such lands as Iiave been most commonly let to farm, 
or occupied by the farmers tliereof for twenty years naxt be« 
fore t he lease made J^^fiu There must be reserved on such lease 
yearly during the same lease payable to the lessor and his heirs, 
to whom the reversion shall appertain, so much yearly rent, or 
more, as hath been most accustomably yielded or paid for the 
same within twenty years next before the lease made. 9. The 
lease must not be without Impeachment of w astel^lO. The 
lease must pot be against any special act of parliament. 11. It 
must have all due ceremonies and circumstances for the per- 
fection of it that other leases have. 12. The ") 
husband may by deed w ithout fine or recovery C^/hu wW^'^'"'* 
make any lease of the land wiiereof he hath any ( 1^,^,^ 
estate in fee-simple or fee-tail in the right of J 
his tuife n or jointly with his wifcn made before or after the 
marriage, so as there be in such lease observed the eleven con- 
ditions or limitations before required in the leases made by te- 
nant in tail, and so t hat the wife do join in the same deed, 
and be giade party thereunto, and do seal and deliver the same 
deed herself in person , and pot by attorney, and so that the 
rent reserved on sudi lease be reserved t o them and the heirs 
of the wife . 1 1. Masters and governors of col- "^ 7! 
leires and liouses, masters and guardians of hos- fl^J»P'"^"fl 

•Yi j^^i-j i*i_ J /"pcrsoni of their 

pitals may make at this day, as bishops, dean i spiritaai land, 
and chapters, and such like persons heretofore J 
might have made leases of their lands fQ r_threc lives or one- 
and-twenty years, so they observe the eleven conditions or li- 
mitations before required in the leases made by tenant in tail. 
12. Leases made by % parson or vicar of their ) 3 , „^^ ^^ 
church- land are good no long e r than he is re- ^ ^ "^ 
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sidentv^ 

* That IB to say, capable of cultivation. 
.> By 43 Geo. 3. c. 84, all those statutes that vacate leases by non< 
residence are repealed. 
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(Si) SlCMjJ-O^Sta^n^ & Ad LfiASS BY DEED. Chap.^, 

^6j J'AaJ-i^ /^ ^ ^ . ^^^ ^For the second thing, these things are to be 

ij^j iUiil a^-a^ <% ■^- • Se'rrnVJf \ kDown_l. A lease for years may be made to 

dji_ aoo^ -Hiyxf ipaking °thV \ begin at a day to come, as at Mtclmelmas next, 

lease. i or three, or ten years after, o r after tlie death of 

^ '^ ^^^ v> the lesso rj or of H. and this is as good as if it 

\A.) Ot)tf ^<«/i ^ c&^ r iKflCfiJobegin presen tly. But a lease for life 

%£c. 4J^cg iTenccmem ofit \ ^'^ ^"^ thing whatsoever, whether it lie in livery 

2jifiAci4AAfi^ ' ' ( or in mnt, if it be in being before^ cannot be- 

*-^ — ^^~-j^ — pi^ ^t a day to comeJ^VAnd therefore if a lease be made, to 

fUnL o *'^uJU^ nave an^ to hold from Michaelmas next, or from the day o f 
"^^T _ J, ^^ the making of it (wherein the day i s excl uded ) or after the death 
V tyf/"- of the iessor j or after the deajh of H. to the l essee for HfCj 

this lease is not^gpod. But where this lease is of land, it is 
holden sometimes by the livery of seisin. ^ 2. If a man have a 
lease for a hundred years, and he by deed grant to another all 
thejjg sidueof this term of years that shall beto come at the 
tim£_^Lhls^eallji this Js void for uncertain ty.VvBut if one 
have such a term of land, and grant the land to another, to 
hold to hrm af ter the death of the grantor f or fiftyjrears, or for 
two hundred years, these are good ; and in the first case the 
lessee shall have fifty years, if there be so many to come of the 
, hundred years at the deatli of the lessor, and in the last case 
the lessee will have the land for the whole hundred years, or 
as many of them as are to come at the death of the lessor^i?^ 
3. If a lease be made to one for years, or to one for years 
determinable upon lives, ajid after a lease is made to an othe r 
of the^§32ie_thing,_ to h gld jr om the end oF the formerjease^ 
this is c ertdn jnoughg^anj a good lease/*^So if a lease be made 
of land to one for life or years, and after the same is granted 
to another q^er the e nd of the former estate, b^ surrender, for^ 
feiture, orj)therwise, thisjs good. So, if a lease be made to 
one for life, anH^ alter the reversion thereof is granted to an- 
other for life, when by dcajth or otherwise it shall happen to b e 

C yojd ^usTs good.^ ^^. All leases for years , whe-r 

an« 0^1°"' i *^^^ ^^^y ^^S^^ ^" present or in future, Q vust be 
t certain, (that is) they must have a certam be- 
ginning and a certain ending, and so the continuance of the 
term must be certai n, otherwise they will no t be goodl y/And 
yet if the years be per| am w }ien th e le^c i s to take effect in in- 
lorcst or posses sioiij it is sufficient ; for until that time it may 
depend upon an uncertainty, that is, upon a possible contin- 
gent precedent before it begin in possession or interest, or upon 
a condition or limitation subsequent. But in case where it is 
to be re duced to a certainty u|ion a contingent precedent^ the 
contingent must happen in the lives of tl^ft partipsAi/And al- 
beit there appear no certainty of years in the Icase^ yet if by 
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made good. 6. All the things required to the 
well -making of deeds in general^ as writing. 



other re- 
•pects. 



reference to a certainty it may be naade certain^ it is snfficientJ ^y 
5. If a parson make a lease of his glebe for so many years 
as he shall be parson^ or make a lease of land until he be pro- 
moted to a benefice J or make a lease, during the coverture be^ 
tween H. a nd M, his wife, or the like, it is void for uncertainty . ^ 
But a lease for so many years as H. hath in the manor of D . or 
for so. many years as H. shall name^ or the like, these and such 
like leases are c ertain enough and good . And in the first case, 
if livery of seisinb e m ade upon it^ perhaps by^ this it maj be. 

to The ) 

•iting, > °, 
sealing, &c. parties, fcc. are required to the well- J 
making of this lease, be it by indenture, or a poll deed. 7« A 
lease may be good of a thing, notwithstanding there be an« 
another lease in being of the same land at the same time, ex- 
cept in the cases before. And therefore if a lease be made for 
life or years to A . and after the lessor do make a leieise for years 
toJB. ttiis concurrent lease regularly is good, att he least for so 
many years of the second lease as shall be to com e after ^he first 
lease is determinedl ^/8. There may be inserted here what co- 
tenants are agreed upon, b ut the lease is g ood yy^tho ^t any 
covenant at all, 

SECT. 7-(^ 

A deed of exchange is, where a man is seized 



^KaA ^UL^a^ t%^ot^ c-i^-...^^ 



Of possessed of land in fee-simple. fee-tail, for > ^^^1^^ ^ 
life or years, or is possessed of goodst and an- J 
otherjs seizy 4 ft^d possessed o f other lands or goods ij the like 
jnannej anSTthey do exchange their land or goods, the one tot 
the other. And this cloth contain i double grant in ity for 
each of them doth grant to the other that which is his. And 
it is always made by this word, exchange, after this manner : 
^* This indenture, &c. witnesseth that the said A. B. hath 
given and granted, and by these presents doth, &c. to the 
said C. D. all that one acre of arable land, &c. to have and 
to hold to the said C. D. his heirs and assigns for ever ; in 
exchange for all that one acre of arable land, &c. and the 
said C. D. hath given and granted, and by these presents 
doth, &c. to the said A. B. all that the said last-named acre 
of land, lying, &c. to have and to hold to the said A. B. his 
heirs and assigns for ever, in exchage of and for the said 
first-named acre of arable land.'' 

Or thus for years : *< Witnesseth that the said A. B. hath 
^^ demised, &c. to C. D. all that, &c. to have and to hold to 
<^ the said C. D. his executors, administrators, and assigns, in 
^' exchange for certain other lands hereafter in these presents 
^ mentioned from the feast of, &c. unto the end and term of ( 
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y^ twenty years from thence then next followiog, fully tobef 

M^ complete and ended; and the said CD. in ooQsideratioR«| 

^' hereof hath, &c. to the said A. B. the said other land, that is / 

'' to say, all that, &c. to have, &c. in exchange for the said land 

^ first before expressed from the said feast of, &c. unto the end 

of the said term of twenty years from thence," &c. 



iven,// 
said j 

.&cJy 



Or thus foranyifoods : ^ That the said A« &c. hath given, 
^ granted, and sold to the said C. &c. the black ox of the 
[/ '^ A. marked, &c. in exchange for the red ox of the said C 
I *^ marked, &c. the which the said C. Iiath given, granted, and 
• ^ sold to the said A. in exchang e for the said black ox/' 
As to this kind of conveyance these things are further to be 
known, that to the making of a good deed of exchange these 

ihings are required 1. The parties thereunto must be able to 

give and take> and not be dbabled by any impediment : and 
^ILthfijCfi&t required to the making u p of a good deed in gene- 
Tal, iaj[gi|ui£ed to the perfecting oLihi&JdndjDf conveyance. 
2. '^The tiling exchanged must be of that nature as tliat they 
are exchangeable oiie for another, and for this take tbes« 
things 1. The things exchanged need not to be of one na- 
ture , so a& they concern lands or tenements, for Und may be 
exclmnged for a rent, or fgr common^ or for anv other such 
Kke thinir concerning , or out of land, and spiritual may be 
exchanged for temporal things . 2. The thing exchanged need- 
ctb not to be in bemg at the time of the excliange made ; for 
one may e xchange a manor for a rent newly created ^ 3, There 
pe gfls no transmutation of possession ; for a release of rent ^ 
estovers, or rjght of land for land is good. 4. The deed o f 
exchange is good , thoiigh the things exchanged do lie in se- 
veral countiesy iiiere mustljeTh e word eschange or exchange 
set down in the deed, as I grant to you White Acre, to hold 
to you and your heirs ^n exchange of Black Acre, and in 
Ueu thereof you grant to me and my heirs Black Acre jg ex - 
ehange^fty White Acre, for without this word the deed cannot 
be good.^^'^s. The next thing required, is equ^ |}t y pf estate \ 
(that is) that either party have the like kind oi estate of the 
thing exchanged, so that if one have a fee»simpley the other 
must have a fee-s ijpple U kewis^t ^nd so for other estates. But 
in this case it is not needfifl that tjie pi^rties to the exchange 
be seized of an e qual esta te at the time of the ex c hange mad c> 
nor is it needful that both e s tates be in possession ; for land m 
possession may be exchanged f^rJand in reversion, nor is it 
needful tiiat there be an equality in the value orguantiljL 
of the lands exchanged, nor is it needful that the quality 
or tenure of the estates, and holding of the lands be alike, 
for lands heldjn jointenancy may be exchan ged for other 
|andj nor is it needful that the parties to the exchange 
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have a good title to the things exchanged, for the exchaoge 
i s ffood till he that hath a better title doth enter, and put 
put one of the parties. 6. The next thing required in a 
good exchange is, that <he parties t o the exchap ge do execute 
a nd perfect their agreement in t|>€ir life»time ; for if either of 
the parties ji$ before he enter into the lands by him taken in ct^^ 
obaOg^fi^hereby the whole e xchange is become void, if his heir 
uU.; but if one of the parties qater^ he cannot first begin to 
avoid tlie exchange . 7« An exchange may be goppj though 
each party to the exchange do not come to the thing exchang ed^ 
by the sa me mea n and manner of ass urance. S. ? .^ 
If It be a rent, reversion, or signiory that is ) 
granted to either party, t here the attournment of the tenant of 
the land is necessary : and yet in the case of grant of lan4 ig 
poss ession by way of exchange, livery of seisin is ) Li^^,- ^f ^^^ 
f^/p ot needful . 9, Where one thing is granted/* ,uj^ 
for another in the nature of an exchange, and for 3 
some of the causes aforesaid the thin gs cannot pass by way 
of exchang e, there they may pass notwithstanding by way of 
grant, yotake effect to other purposes! 10. There may b^ 
inserted in a deed of exchange pautuaFcovenants for the quiet 
enjoying of the things, a condition that if either party be evicted 
put of the thing he hath taken in exchange, that he shall enter 
into the thing again he gave in exchange, but the d eed is good 
enou gh without any such condition ^r covenants, and the law 
i in effect) doth supply this, by the effect and operation of tEe 
exchange mV 

A deed of confirmation is an instrument ') n a 4- u 

, , , , ^ . t 1 ^ I Confirination by 

whereby one doth convey an estate or right that f dccdi, what, 
one hath into lands or tenements to another j 



* All persons capa ble of ronve yini^ away their lands, m ay, of 
course, e xcliaitgc land for others^ I //«/, 51, *. There can be but 
two parlies t o an exchange. }el there may be more than two p ersons. 
1 Insi» 51, a. n \. 

The word exchange implies a reciprocal warranty. But it is a spe- 
cial warrant}-; fo r upon the voucher by force of it no o ther land in 
value shalljbe recovered butthat^only which was by him gTve n in ex» 
change, SusiariTs cflseymep, 121. And tlils warrlinty runs only itt 
pri vity; for none sh all vouch by force of it but the parties to the ex- 
change, or tlieir heirs, and no assignee. If A. gives m exchange three 
acre* to B. for other three acres, and afterwards one is evicted from 
g. in tha t case the wi mple exchange is defeated, and B7 may enter in- 
to all his lands. Where the whoie estate in part is evicted, the ex- 
change is defeated; so, when an estate of freehol d for litfi which was 
bjit jparC€L.of the estate, is evicted, the exchange Ts defeated. Urul 
tit. Exchange, \~4, ~ 

When lands taken in exchangjc are purchased, the purchaser has a 
fight to call for evidence of the title to the lands givcp m exchange." * 
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tlyt hath the possession thereof, or some estate therein, by 
whjchja_yoidabje estate is ma de sure and unavoidable, or 
whereby a particular e stat e is increased or enlarfi^ ed. And thii 
albeit It may he made by other words^ as give and g rant, or 
the like, yet the most apt and proper words for it are, have 
confirpaed, ratified, a nd approved, after this manner: ** Knowy, 
'^ all men by these presents, that I, A. B« of, &c. have ratified^ ^ 
^* approved, and confirmed, and by these presents do ratiffy j 
'* &c. to C. D. of, &c. being in his full and peaceable posses- /^ 
'' sion and seisin, aH the estate, possession, and interest that I /^ 
'^ have of, and in all that, &c. to have and to hold to the said /| 
// ** C. D. his heirs and asssigns for ever, [or the heirs of his 4 
'/** body," as the case is] or thus, which is better: " Know, f 
^ &c. that I, A. B. &c. have granted, approved, ratified, and * 
^' confiirmed to C. D. of, &c. all that messus^e, &c. and all i' 
y *' the estate, possession, interest and demand that I have there- ^^ 
' ^^ in, to have and to hold the said messuage and premises to/* 
** the said C. D. his heirs, &c. 

C This confirmation is sometimes perfecting^ 
'''^Iflw!!!* °' \ (that is) it doth te nd and serve to make good a 
(. wrongfu l and dfif pasible estate ^ o r to piake a 
conditional estate abs olute, and so it will extinguish ngh ts 
and titles of entry ; and sometimes it i s mcreasmg, (that is) 
h doth tend and serve to increase and en[arge a rightful estate, 
andso topassan interest ; and sometimes it js^dinrinishing , (that(<t^ 
is) it dot p tend and serve to_diminjsh jnd abridge the seryiceft 
whereby the tenant doth hold : but it will not ma ke an estate 
good that is merely void^ ^ ior change the nature of a servieej>p// 
nor add to, or take from it a desce ndiblejau'dity.V^For the 
^ening hereof further, tbe^e things are to be known.-.!. That 

to the making good of this deed of confirmation 
all cases there is required all that which 1% 
needful to the making good every deed, writ- 
scaling, &c. parties enabled, &c. 2. In 
all confirmations there must be apt words to jnake ijS^3» 
In a confirmation tending t a make the__est ate goo d- thatjs 
wrongful or defeasible, therejnustjb|e thesejhi^ 
.i.^1. A precedent rightful or wrongful estate in_hjm to whom 
ihejrqufirmation is inajie.lnJjLi^,^ wn or i n anot her's right, o r at 
least he must liaye_thejgossessjon^_of tlie thing whereof the 
confirma tion is to be made. 2. The confirmor must have 
such an esta teTn the t hings that he gjay thereby be^^^bje to 
restat e oTtlie confirmee, 3, The pre cedent estate 

4. The estate pre- 



opening hereot lurth 

How k must be C Y^ *'^ 

made; and ) in a 

what is reqiured 1 need 

mit. C ing. 



l^onfirm the 



must con t inue till the confirmation come, 

ceden t and that which is to be confirmed must be jawfui^ and 

lere must be)^-^ 



n ot prohibited b y_any_acLPJLEadlament. 5. 
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apt words of confirmation in the deed. (>• In a confirmation ^ 

for the increase of an estate, there must be, besides all that was t/'ejt^ /^^^ {^ 

required in the last, a privity of estate between the confirrooc PoLa^ ^ ^ 

and confirmee, as between lessor and lessee, and the like: ^^ 

— I ■^ — II _ / 

but in these cases care must be had hi the pennmg of the deed, 
that the estate be set down as the case is^ thus. To have, &c , 
t o^him the said C. D, and his heirs, or [to him the said C. D , 
and the heirs of his bodyl or [to h im the said C. D. and his 
assi gns, for j miLdaring the term of his na t ural li fe]; or jo^S 
the.-8ai d-C* D» his executors, &c. f orthe tcrm^of tw enty years^ 
L^ 7- In a covifirmation diminishing there are also required 
all things to make it good that are required in the last confir- 
mation. 8* It is aot amiss in these deeds to make a recital <ji {^/ 
the estate to be confirmed - ^ and to add and insert a warranty^ 
»d covenants for the quiet enjoying, &c. But the deed is i^ood 
vithout any of this warranty or covenants. 
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A deed of release is an mstrument whereby 
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Release by 
deed« whtd. 



man doth give or discharge the right or action 
which he hath, or may hav^ f fer claim against 
another «aa, or that which is his. 

This also is so mewhat like to a confirmation ; and albert it 
may be made by other words' eqaivalent, as ** by give, grantj 
** re^unce ." or the like ^ yet the most proper words for it 
are, ^^ remise^ release, and quit claim, *' after the manner of 
right to land. 

'' Know alt men, &c. that I, A. B. of, &c. have remised, re--; 
yO^ ^^ leased, and quit-daimcd, and by these presents do for me, / 
^ my heirs, executors, and assigns, remise, release, and for \ 
'^ ever qnit-clafan to C. D. of, &c. all that my right, title, claim, (, 
^' and demand which I have had, have, or by any means here- 
^' after may have of and in one messuage, &c. 

[ Of actions thus] ** Have remised, released, &c. from me, 

^' my heirs, executors, and administrators, for ever have quit- /y^ 

^^ claimed toC. D. of, &c. all and all manner of actions, debts,^ P 

trespasses, suits, claims and demands whatsoever, which I y 

have had, have, or may hereafter have of or against him the / 






u 



'^ said C. D. his, &c. for any cause or matter from the be- ( 
ginning of the world to the day of the date of these pre*/ 
sents, &c« 

Some of th ese deeds of_releases do transfer^ 1 
^^I cstates ; some of them exti nguish and discharge fefl^cts""*' ^ 
actions^ rights, and titles ; some of them do J ' 
abridge ; and some of them do enlarge^ and sometimes tkey 
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transfer a bare and naked right ; and sometimes they transfer 
a right accompanied with some estate or interest ; and some- 
times thev discharge actions, jmly ; and these actions so dis- 
charged are s opietimes in the realty^ and sometimes in the 
personality ^ and sometimes i n J)oth . 

twi V CFor the further opening hereof, these things are 
.!, "/i \ to be known_ 1. What is releasable : For this 
(take these things 1. Lands may be given and 



released. 



passed by way of release. 2. Ri ghts and titles to land or 
goods may be barred or dischargeci by release. And_^a_rightla 
a freehold or inheritance may be released^ either to the te nant 
o f th e freehold in dee d or l awf^r to him in th e remai nder^ or 
to him in the reversion, and this without any privity at all, and 
and in some other cases where there is a privity. 3. All ac- 
tions5 real, personal, or mixt , may be discharged by release to 
him that is engaged. 4, So^pD4 , i^ions annexed to e states^ 
^ ^ powe rs of revocation, uses, warranties, covenants, tenures^ 
jservices, rents, commons, and other profits to be taken out of 
Jands, may be disch arged and extinguished by^re lease to the 
tepant of t he land. 5. Eossibilities of lanjf ^c. if tbcy be 
( ^) nigar and common^ may be released to him that hath the pre-* 
sent estate of the laudS^G. All debts^^ legacies^ and other du* 
ties, may be discharged by release before or after they become 
due. So a rent or annuity may be discharged before the day 
of payment . So a d^bt due by obligation. 7* tfecogniacan ce» 
may, by apt words in a release, be discharged before they are 
forfeited, al beit the y be records. So may judgments and exe- 
cutions also. CovenuiCs and bonds, before they be broken* 

i by apt words, may be released.k^2. That which 
< is required to the perfection of all deeds, is re-> 
C quired to the perfection of this deed. 3. There 
must be apt words in the deed to make it. 4. In ^a releas e 
5 Cp'- ^gndjng and serving t o cnly rp e an estate, these things are re- 
quired— 1. He that doth make the relea se, must have such an 
estate in himself as out of which such an estate may be derived 
andgjra nted to the re-lesso e^as isj ptended by the_jre lease. 
2? He to_whom the release is made must have some estate^in 
possession^ i n. deed , or inJa^, or in reversion in deed in his 
own or another's right of the land^ whereof the release is made, 
whereupon^ as upon a_foun dation y the release may stand.r 
3. There must also be some privity in estate b etween the re* 
lessor a nd th e re-les see^t the time of the release made, as be- 
tween donor and donee, Isssor and lessee, and the like. 4. In 
1 ^ release of right to land no esta te need be mentioned ; for by a. 
release of a man s right to land for one houfj he is barred 
of it for ever. 5. There may be a recital, covenants, warranty^ 
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and other things inserted, as there be in other deeds^ if there 
be occasion, but the deed is good without any such addition* 

Acquittance is a deed of discharge of a sum of > Acquituncc, 
money -which ought to be paid, as where money ( 
Is to be paid on a bond or lease for rent, and he that should 
receive it doth a cknowl edge he hath it. and<loth therefore dis 
charge it^ this is a discharge of tlie debt. 

SECT. 10. 

A deed of surrender is an instrument testify* ) « _* , 
iDg by apt words that the particular tenant of the > J^^^hai/ 
land, for life or ycars , „ doth con s ent and agree ) ' 

that he that hath the next andlmmediate remainder or rever^ 
aion thereof shall %lso hav e the particular estate "f the tan^^ 
In possession^ and that he yieldeth the same unto him . And 
this, albeit it may be made by other words, yet the most pros- 
per and significative words whereby to make it are,^ ^' sur- 
^* render, give, and yield up,'' after thb manner^ : 

^< Know ye that I, A. B. &c* being tenant for term of my life / 
<^ [or being tenant for a term of years yet in being] of and in / 
** all that messuage, &c. the immediate reversion thereof v 
'^ being to J. C. of, &cc, and his heirs, in consideration of,/ 
'< &c. have given, granted^ and surrendered, and by these pre- / 
^' sents do^ &c. unto the said CD. the said messuage, &cj/ 
'^ and all my estate, right, title, and interest therein, and mV, 
^^ my deeds, writings, and evidences, touching and concern- (/ 
ing the same, to have and to hold to the said C. D. his heirs // 
and assigns for ever.*' (ol^ 
And for the further opening hereof, these "^ 
things are to be known touching this kind of ( ^.^^^ is req lir- 
deed_l. That which is required to the perfec- I ^fake it g^d. 
tion of all deeds, is required to the perfection J 
of this deed, to make it to operate as a deed. 2. It is best in 
this deed to use the most proper and significant words, yet any 
t>tfaer words, especially if it be in a surrender of a lease for years 
that do declare the agreement of that he in remainder or re- 
version shall have his estate, may be sufficient to pass the 
estate by way of surrender. 8. Any kind of estate ig£.life or 

* A surrender is the yielding up, or rrturning, or relinquishing, of a 
smaller estate, to him who has a greater estate in the same lands in 
remainder or reversion, itn me^tateh ex peciattt upon such small er estate: 
for if tJjere be an estate to A. tor lile, iVniaTncTeriu'B. lor life, remain- 
der to C. in fee, A. j:a nnot surrende r to C. by reason oj B,*s medu tfeor 
inter vening^ estate. U A. pass_hi|_esTate to U.~jFT\"iTr m^i^f a 'i urreu' 
JeT f ^ n y more than if made to a s tranger whn fiocITiotj^iji^ in lijc 
lands. ifat.Prinp:\\2. " " 
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> . A yea rs may be surrend ^ed* but not estates in fee«8imple or fee-* 

o^ocmza tafl^ Nor may surrenders be made of rights an d titles of ^ tato. 



fftj iy lifr ftr YPftr« t but it must be of the p ossessio p \\t^\5^ A. 
The surrender must be made to him that hath the next imme* 
diate estate in remaind er or reyersion, and there must be no 
intervening estatej^/S. There must privity of estate between 
the surrenderor and the surrenderee.. 6. The party to whom the 
surrender is made, niust Jm ye a high er and a greater e state_in 
V ^ the thing su rrendered than he that doth make the surrender 
hath^ so that the estate of hi m jtha t makes the surre nder may 
^ drowned in JL And this alsohe ipust havf in his gwn right , 
and not in the right of anothei^^7- He to whom the surrender 
is made must be aolc seized^ and n^ in j^ntenancy of the. re- 
mainder or reversionW8. The surrenderee mus^jgcefi^to^ and 
accept of the surrender ; for till this b e done^the surrender is 
pot perfect ; but if he do once agree to it, he cannoLafter 
disagree to it{ ^/ 9. The a ctual entry of the surre nderee into the 
land is got necessary . 10. To the passing of an esta te fo r life 
by a deed of surren der, there needs no livery of seisin, 1 1 . 

^^Ij^jjj jj jgg^ jg intended for a surrender, and 
^^Jii i i t cannot so. _enure, ye t it shall w ork to other 

C purpo ses^ according to the matter of j^l^/l 2, 
There may be covenants In thls'deej^ also, but the surrender is 
good without any covenants at Mi^y 

sBcfr. II. 

r A covenant to stand seized to us£s> is an inartra- 
Covenant to \ mentof common assurance, whereby land in somc 
Mc"^ what. *° / special cases by a bare covenant only, without 
™ * v. more doing, is conveye j^^JFrom one man Jo an^ 

other. 

And this is done after this manner: '' Witnesseth that the 
<^ said A. B. in consideration of ten pounds of lawful, &b. to 
'< him in hand paid, doth for him and his heirs covenant, that 
<< he and they shall and will from hencefr>rth stand seized of 
*f all that messuage, &c. to the use of the said C. D. his heirs 
*< and asigns for ever." 

Or thus : ^^ Witnesseth that in consideration of, 6cc. [as 
<( the case is] it is now covenanted, granted, and agreed, be- 
/u^ u V4tn^ ic tween all the said parties and their heirs, and the said A. B. 
^tfi^fvuJ: <( for him and his heirs doth covenant to and with the said 
<( C. D. and his heirs in manner following, that is to say, that 
<< as well the said A. B. and his heirs, as all other persons and 
« their heirs, which now stand or are seized of the said mes- 
« suage, &c. to the only uses^ intents^ and purposes^ hereafter 
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^e/ ^ a^ -^yut^ a?^e>. $5^&yC; .?i*- /'•-it: (§) ^-^~ fi^i^ 



^ f^^^ &r^^^c<^ ve.w.^r^ ^S2?"s:r'^±,i^^ 

Til: <A<^ <^i/l jhA^e^U^t,^,*^^ jhtOL.^^ (^i:, Vu^t^A^^odjtyiJUL^ ccr€>£c ^^f/VtA-^ U^^^, ^>f?^ 

{^J Uud, iz^ rCut^ovL tU.lii4L meU- tK, ^3t^ - /uAA^o-z^huM &^u^ a_^ <^f^i^ -yHxjyLf- (rpm/uCCC AV 
/JiM^ ^LfmJ^. Ztf (^4..^ — ife-tf ^-^^^ty^ ca^uu^^ ^Pu.u.cCt^ t^c^/^t/L ctr t^i^t^A 

^ ^ e^t^^ ^^^^^^ ^(jtu^^ut.- ^ ^^ ^t^.»u«:2L ^c^^ IT. J^.^ !• ^ >- jt /^«^ 
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^ in ihctt firtfefliti dtdtfcd, and to tto other use, intenr^ or 
^ puq^ofee^ (that is im Uj) lb the use of the mid A.B. for the 
'^ tcnn of ills life; atid after, of the said O. B. eldest soil of the 
*^ eaid A. B. add E. hk wili^ And the heirs of tlitir bodies be- 
« gottm/' &c. 

A)nd dias hmd may pass frota obe tnan to anottier by 
\Niy of bmfcin and aalev And ao a Mm may fata lan^ to 
his wifei diildten^ or kiadrsd. Bat .for tho opraing of tbii» 
Ifacae things ws so be known.^1. That land) ^ . ^ 
wiU pass bythn kind of asswatieo ftom one> ^''^j^ 
Hian to another by way of JMmaln and salft, ^ J 
these be a Kood coosideratiDttr tnd so tliat the deed be ibdknt* 
tA and cnrolied. And for the ckarinf^ hereof^ take these 
oasea^ 1 .If A. litfdi^rtB^i^d^ca^^ for no ) c<to*ic!e«iti«i. 
oon sidcmti oa, ti because he is his fneiid i m-^ ) 

S uaintance , ha& been his bed-felloW » tsmtetj or seHrant, Or 
lie like* coyenan ts to stan d seised of White Acre to Ae u se 
of Bk and his lieifs> by this no use doth arise^ nOr land pass. 
But if A. foe money 4 as foiLan ht indred ponnds, promisod or 
p ald% or for other knd» or far eooDsel*g^ring , orjtbeJfbe> co» 
venants to statid seiaed of W hite Acre to the uteof hs mi 
Hm heui^ and thii is by deed mdented and enioUedi> by thh 
t he Isod wiri pass. 2. If I c^renant with B. th at wlien ht 
sh all enfeoff me of White Acie, I will stand sdgeTof BhclT 









Aeia. fo the use of hfa Tieiri^ and he doth enfeoff menocorS^ 
iigly, by this the hnd passeth to him, and ha ah^ havg \\ 
^^rori^Hg^y- 8. If I ajpree with ay fassee for ycarsi that if ha 
pay a hundred pounds within his terni^ that I will stand seiee4 
of the land to the use of him and his heirs, and he do pairAO 
the hnndted pounds, in t^k ease he shall have die land5^>^ 
if I covenant that my sod shall marry the danghter of A. and 
A. pfomke to give me one hundied pounds for the marriage 
portion, and I covenant, that if the mafria|[e do not take ef* 
fesrt, I and mv iiein shall stand seised of the land to the use trfV^' 
A. and his heirs till the linndred pounds be pa(|cl ; in this cast 
die use wiH rise, and he shall hate the land accordiagly. Ani 
00 it wete, if it passed hy a deed of bargain atid } ^ 
tale, in all these caaes« 5. Btt in all these cases > Bargain and 
of patsinff lands thus by way of ooventpt ^ or) 
btriputi airi •^tei. it isirfte ewary that t he consi deration bej^» 
lyessed in the deed^ if jn truth there wefe a considerati on 
i pven^ fay it may be provefl k However, aver- \ 
aant is not allowed against a deed, t^t noj 
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conaif erat ion was given, i^hen tntre is an csiprc ss consideration 
tyon the deed: yet wEere the deed enpressetJi no ^ opaiderft^ /j^ ^ 
two, or saitb, for dlvtrs ypod eontidttatiotts, or the Kho ^ 
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^ 111 ilicsc fNTMetiti dtdftTtdy atid to ilo other use, intent, or 
^ porpoge^ <ifaat is to Ity) ft> the use of the wA A.B. for the 
'^ tam of 'his life ) abd ftfter, of the said O. B. eldest soil of the 
*< said A» B. add £. his wile, and the heirs of their bodies be- 



^ gotteo/' &c. 



Akid ^us hod may {lass frolii obe tnan to another by 
^rtjr of barfftdn and satefc And so a Man may pate \mxA to 
kis wife^ childien^or kiildrtd. Bat for the opening of tbii^ 
these thiiigft ue to be knolm-i^l. That land) 
vili pass bjthb Icind of assuratice from one?- '^J^. 
aan to another by way of JNumln end sale, so 3 
thare be a good consideratiopr tnd so that the deed be ifajent* 
ei and cwoiled. And for the clearing heteofi lake these 
fSises^ 1 .If A, for dhefrs^^wd^^^ for no ) c<toiiae«iti<m. 
eoB sldcmti oii, o# because bejejbu Jnend> ac*^ ) 
aaintance , hadi been his bed-felloW ^ ^Mtftef^ oi" servant, dr 

elikey coyenants to stand seited of White Acre to the use 
of B, and his heirs, b y this no tise doth atiscy nOr land pass. 
hut if A* foe mopcy Tas fot^a n htindred poonds, promisod qr 
paid, or for other land, or far ooanselHriting , or the lilce » co* 
tenants to stand seiaed of White Acre to the useof B« and 



£ 



nod this is by deed indented and enreUod^ bythte 
t he land wiU pass, 2. If I c<wnenant with B, that wlien hte 
th all enfeoff me of Whi te Acre> I will stand seigeTo fJBhck 
Aiii^ ta Ac use of hisHSegs, and he doth enfboff me necorJ*^ 
'•?*^» *>y this the hind p asseth tohim^ and he ah^i hnvg i^ 
tecordinirlv . 8. If I agree wtth m y lessee for yearsi that if he 






pty a hundred pounds within his term, that I will stand seieed 
of the land to the nse of him and his heirs, and he do i^ymt 
the handfed pounds, jaihis case he diall have the landS^^ 
If I eoremant that my son shall marry the daughter of A. and 
A promise to give me one hundred pounds for the mtrriagt 
portion, and I covenant, that if the marriage do not take ef^ 
feet, I and mv heirs shall stand seised of the hjnd to the use of\<V 
A. and his heirs till the hundred pounds be pai^d ; in this cast 
die use will rise, and he shall have the land accordiagly. And 
io it Were, if it passed by n deed of bargain and ) ^ 
tele, tn all these caaes« 5,Bntinallthesecaggt > Bargain mnd 
^JB Msin fi f lands thus by way of covena nt, or) **** 
feJSin a^ s^k^ it is!jte eessary that t he con sideration be ^» X{ot 
Bgtted in the dced^ if in truth there were a considerati on "^ 
IggBt ftn it may be piovedk However, aver- ) . ^ " 

gtnt IS not allowed against a deed, tpat noj 
<BIMBJe tation was given, when there is an_gK pre8s consideration 
^n thede ed: yet wfiers the deed expresseth no y onsider^^ OfJJki 
teljL ^g^ saith^ for divers good eoniidetatiotos, n the Khi^ 
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J ~^^^ there an averment shall be take n, that there wagacoaaidcration 

/^-'^ " giY£0* See cAop. 3, «ecf..2i €• In all these cages erf bargain 

/i/i(t(Mx and gftle and goven;^iitj where land paaaeth foT valaable consi* 



£i ^ //^/ /3L ^A ^ ^ ., . C deration * the de^ must he enrolled and indents 

kJ^) ^^^-^ ''^ ^"^ ( nant to stand seized to the use of H. (who is 

i ^i CtA ^kcrt. / his bastard^son) and his heirs^ no use will arise hereby?!^ Bat 

^ ' . ' . V one, in consi deration of nature^ kindred ^ bloody marriage 



C?j!f^^ yj thc^nea self ^ or any of hi s kindredj > payments of his debtsy<£^ 

oribr the like oiuse; or withoat ffi preaaing it, one oorenanf 
to_ stand seiz ed to jhe use of himself^^ his w ife, children, bra '» 
theg^ sisters, or cous ins, o r their wires; these are good con - 
siderations to raise the usel^'^Aod for this take these eases 

1. If I covenant without sayings fo^jj liy considerati on to 

stan d seized of my land to the use of fnysftlf fpr liffj anil 
after^ of my wife for Jife, and after^i <rf my child in tail^ or for 
JjSpdF iS fee, or the like^this Js a good con veyance to. ra ise 
thcVsesanJptg^^^ acco;jSngiyt^^2, If I agree with 

another, that if he marry my daughter, that, from the time of 
the marriage, he shall have my land to him and his heich in 
this case» if he do marry h^, he will have the land accordingly* 
3. If I, bggg fthout to marry with a woman ^covena nt with 
H. to stand seized of 'my land to The use ^ mysdf . for life^ 
and afler to the use of the woman I am to marry, for her 
life, and after^ to the use of the heirs of my body begotten oa 
her, this is good, and the land will pass accordingly. 4. If_A«- 
4vi'e>/ iX (f ' covenant with B. that in consideration C« jsThb k msmaOt and 

in consideration of a marriage to be had between C* and £« 
that he will stand seized to use of himself for life, the rt«» 
mainder to C. and E* and the heirs pf their bodies^ here is a 
good use to A. for life, as well as to the rest : so 1 covenant ia 
consideration of the Igve I bear^to ns^ wife,^ to stand seized to 
theaseof her a nd th e heirs of my^My on herjtf ggttf n^ and 
after to the use of .my brother, by this the use will arise to my 
brother also, and so ia all suoh like cases, 6, If I covenant 
with H. to stand seized io the use of .him, his executors, Suu 
he being none of mykiadtedt for tweaty yean, and after to tht 
* use of my son in tail,ln \\m caae n<»,uafcy^^ ^^*f ^^ ^' but 
the use will rise to my son* 6. If I covenant with B. in con- 
sideration of the marrmge of my son witli hia daughter, to 
3tand seized to ^i^ use of R. (ft atraoger) for life, and after to 
the use of my son, and his wife in tail; In Uiis"ca8ethe use shall 
rise to R. for the support of the rcma inderT And jn all these 

Enrolment - 5 ^ases of .uscs^ wiscd upoo tbcsc considerationg|fc 

j HP enrolment of theueed jy necessary, 7, If 

J(» for. ten ppuads jiaid m e jiy my son, covenant to stand seised 



OL/ /hud- CM ^^t,^^^ CA^'iLtt^ ^?ijL^ ^^jel^ u^ ^/ttyUi'^^*-- CLk/dL ^^tr^~2Jf ^/tti^aC iU.L.dJLaL M- ^i^e^itud ^^^ 
f^ (/m^ Uaic^^rUn^ ^i^L^fe: ol^^^^sa^c^ l/^ ^ac^t^^ 6^ cl ftrrx'^A ^Va.^ ^ee^^L^^ g/^^^*^^ 



t>Ui I1 tttl<nA^ 



o^.^ 






S( 






s^ 



Ci^. 9. 



IbAROAiN AND SALS. 



51 



rf land to htm and his hw^ in tlii<| ^<p> no uae wilt rise uq* > 
less the deed be enrolled* jA.od yet if Icoveoant that in coH '* 
sideratioD H. is my sqd ^ and hath paid me ten pounds^ that I 
will stand seized to the use of him and his h,eirs, here the use 
will rise without eprolment l^/And if I, in consideration of a 
™^niflC**i M|d of f hundred pounds * covenant to stand to th« 
use of myself for life^ and after> of my son in tail> this is good 
without enrolmen t. 8. K I covenant for me and my heirs^ 
and all others that are seized, shall be thereof seized^ &c« 
to the use of, &e. this is a good covenant to^raise the use^ 
albeit it be in words of the future tense. 9. In ^ r • • 

all cases of passing estates by these means, there > Aitourain<nt." 
needs no \ivfry of seisii^y cnrolmCHtt or at«-J 
tQi^mment» for the estate will pass without it> 10. In£asss 
where, for any def^ct^ tlie uses will not arise by such a cove* 
l yn^ yet the covenant may enure to other purposes, as to 
H ^ve an action of covenant^ , &c> 

SECT. 11?. 



to 



rccove* 



An indenture of uses is an instrument that is"v indentort 
dependent upon and subservient to some other / ie«dthe»4 
assurance or conveyance^ by which estates are > ■ fine, rcc^,, 
created and passed from one to another, and i 'y« ^^ ^^^^ 
this doth serve, only to declare the af i freement of J '"*°'' '*^"^' 
^c parties to what uses and purposes that conveyance shaU 



' ^ A covenant to stand seised being a conveyance of a private na« 
tart> and valid without enrolment , it is absolutely necessary that the 
consideration be either affection to a near relation^ or marriage 
Oeorge Shnpson, in consideration of his marriage with Ann Store^, 
pye, granted, enfeoffed, aliened, and confirmed lands to Ann and 
William Storey, and their assigns, habendum to the use of Ann Storey 
tor life, remainder to the heirs of her body begotten by Simpson, who 
covenanted that the lands should remain to the said uses* The mar- 
riage took effect, and, soon after, Simpson becaitie a bankrupt. His 
assignees sold the land, considering the deed as void in law, or, if not, 
that Simpson was tenant in tail under it \X. wM resolyed^that the_ 
deed sho u ld oper ate a s a covenant to stand seised . Doe v. Simpson, 

iwUs^ iTWifnus itTeiS: ; '■ ~ 7 

Love and affection to an illegi ti mate child is not a suffic i ent consi* .^ ^^^ « -A- ^ 



Ion to raise a usejn a_ covenan t to stand Seized, f errors case, 
2 ^oU,^Ah, 785. TiTthe case oFa covenant to stand seized, a use will 
arise to those who are within the contideratioo, though no use wilt 
arise to those who are strancers to it. Paget* s case, 1 Rep. 154, a. 

A CQve^ ^ant to stand seized pnlyfia jggi,lands whereof the cqvjenantor_ 
i sjactually seized or ent itl ed to in possessibon or remaliuler at tji e 
t une <nnthe execution oFthe deed ; oecause the use must arise QuCpf 
t ^_8ci$i n whic h the covenantor lias at the tmie^ WTsemaf^Tcase^ 
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\^j At,t.(kJ.A^CM^ AL ^ Serre. And these indentures of uses aiv sometioies goin g be * 

$m the convvyance to which they senre, and sp metunes they 
feme a fteV it, ^^ 
As to this kind of instnunent, these thin^ are to be Icnovni 



1. Uses may tfiap bg declared on a fine ^ feofl ftnentj or 
^Tf of h^Mfj **"^ npon a bargain and sale^ nft dgHamtion can 
be of any other nse than wh at t hehw dot hmake upon it So 
ppon a cbrenant of uses, no dfeclamfio n may be dedared rf 
other uses than what ibe in tl ie deed i ^^2. Who soever may dia * 
pose of la nd| way disuse "of the w Aered^ or the dechni-^ 
tion of the use doth follow the ^jdl^S. TMs declafation^ al^ 
beit haply it ma y be made by word> 4et it b n ot safe to do it 
otherwise than ny deed inden ted^ which is tha best way to do 
it, 4. This maij) e made before, at^ or after the time of the mat* 
iny of the assura nce^ As one may coreoant or agree that A« 
shall recover hisland against himt <v that he will levy a flnc^ 
or make a feoffinent of it to him^ and that the same shall be to 
the use of himself or others. And if one make a feoBment , 
he may declare the uses of it at the same time., j md that within 
the same o r ano ther dee d at h is ple asure. And if the assurance 
be past, and no dec laration of uses Irnd befaie or at the time of 
passi ng it, a_declani tio n may be subj pieflfiepti via, tfiat tfie aa* 
surance was^ and shall be to such and such uses; far an inden* 
tnre subse quent m ay declare and direct th e uay a of a fine or a 
recove ry precedent!/ twit with these dilfaencesy when prece* 
fet {li&iitmys are made to SSiST the «8e» o f ir 8iib»5«ei rt 
^ assurance ^ nd afeer the a ssurance is aaad c, acco rdingly there 

ZetnJL ^^afau^^fU n o aven ngnt shall be reeeiyed by warily Att the same aaaamnco 

fd^e^ & cs>-- was to other uses than are declared by the indenture. |@' 

against an indenture subsequentj^ decla ring the uses of an a»^ 
surance pr ecedent , ayaverment may b e tJcen, that jAerewer^ 
other usa MBxprcssed and limited before , or at the time ofTKc 
asgojMncCt jhaB are c ontained in t helh dentur^. If a prece^ 
dent indenture be made to direct t he uses of a subsegueatas- 

^ liL ^'"^^ sunince, when the assuran ce comes the land k bouft^ "<* ♦i"* 

tJafU- 6j^ conusor or recovcree amnot by any act of his after therec o^ 

/fa/imi 6. y/o/r,/^ verxhad^or fine suffered^dnij^ orjsvyd it. But if fl^de- 

I Hk I churation be subsequentp iflin me inten imj between the assur * 

co^^'irt^k^ ^ fhu3u^ ^pce had, md declaration of Ihe u ses, the c onusor or recovcree 
Sf^u^ tjfis sell, jQve, or^hargf , the Ignd to othere,lKis_snbseqt»nt decla^ 

iwon perhaps may not subvert the me an^g tetea, cSiiyg, or 

«■ 29 Ch. IT. c. 3, § 7, enacts, that all declarations or creations of. 
(rusts or confidences, of any lands, tenements, or hereditaments, shall 
be manifested a^d proved by some writing, signed by (he party wbo 
is by law enabled to declare such trust, or by bis last will in writings 
or else they shall be utterly void> and of none effect. 
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i^Dterests , unless it can be well proved that the assurance was 
m ade to these uses^ ^Wlien it is precedent to the estate, it is 
but directory, and doth ngtbijid tne hnd til! the fpanrftp pe be 
h§dA^>' And therefore, hj a new agreement or declaration made 
in the same manner as the form^ was^ viz. in writing, if the 
form be so, and be t ween t he same parties.before or at the time 
of the same assurance passed, new uses maj be made, and the 
former uses ebangedy^/ But when the same assurance is pur- 
aued according ly, and no intervenient alteration is made, it 
ahall be to the same and none other uses, than which do pre- 
cede, then the assurance is the best, 5. The deefauration ol 
uses by indenture mn^t be certain in the persons to whom, in 
the lands, &o, of which, and in the estates and time for whick 
the uses are declared. And it mus t be complete and eertaia 
[^ without reference to any othg > for uncertainty . may mar all 
herein* 6, When an indenture pre ceden t is to limit th e uses 
oi a_80b$equcnt fine or rccovgry ; and it is not pursued in 
some circumstances of time, person, quantity, or the like, yet 
if no other new p iean agreement be proved to inter vene, the 
assurance sh all bejo the uses i n th e same ind enture. aaLJf 
thejariancebe in these pa rticulars,^ and the l orm of the in- 
denture be not pursued, t here an averment may be res erved^ 
ifaat it was to the other uses than what is contained in the io«« 
denture, ajidi f none such can be m ade, thea is UJeft to con^ 
f famctton of l aw^ 



*^*#«^^€ - ^^ tHjy-cJ M<^ 



* Kn ccpiideraUon U aacessarv to rake iites on a fine or recovefY, 
Jthoogti la tbe case'^ a bargain and tale, and cove n apt io »Uncl 
comiaeration is absolutely necessary , i Lord Raym, 296- , 
/ inc leading case witb respect to deetis executed prior to the levv* T 
If ittg a fine or suffering a recovery, is that of the Countess of RutlaadV y 
^ Mhp. 4^, whereta it is decicM,^ U That although they were bat ] 
directory, and did not bind the estate or interest of the land; yety.iCj 
the fine, recovery, or otl;|er ass.urauc^ was pursued according to (he f 
indentures, then; could not be any Uare ayeTtnent agalost the taden<*'j 
/.tares Ukeo in such case, that after the making of thi; iiulen^tureSk anct * / 
' fhthxt the assurance, by mutual agreement of the |>airtieB, it ^as con** ' 
I / eluded that the assarance should be to other uses. But if another a* / 
/ /ffreement or limitation of uses was made by wriiinffj^ or by other mat'' - 
/ / tier, previous to the fipe or recovery,, as bigb or higher,, then the last ; ' 
// Sgreement shovid stand. 
' ^. That if the fonn of tbe iaid«ut«rM waiLnot pursued, astotbe 
fuaatity of la^d, or (b^ lime wUhio whi^h, fic-c an averment might be 
made, that the fine or recovery was to another use or interest. 
' 3. That although ihfi indentu^res were not pursued in circuodMances 
of time, quantity, person^ &c. ye(, if no other new. mean agreement . 
coul<} be proyea« tna assurance should be io the uses contaiJied iu the 
/ indenture. ' 

' \Vith respect to deeds executed subsequent tathe levying a fine or 
suffering a recovery, it has been resoWed, that a deed, executed four 
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SECT 13. 



. f An obligation is a deed in writing, whereby one 

biiif what.^' > ^^^ ^yxA himself to another to pay a sum of 

Cmoneyj or do some other thing. 
And this is made after this mannel*; 

'^ Know ye, that I^ A. B. of, &c. do owe unto C. D. of, &c, y^ 
ten pounds of, &c. to be paid to him, his executors, or ad- 
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The kiodt. 



Defeasance. 



Penal bill. 



ministrators, for the payment whereof I bind me, my heirs, 
executors, or administrators, by theae presents**' 
Or thus, ^< I, A. B. of, &c« owe to C. D^ of, &c« ten pounds, / 
^^ &c. for the payment whereof, I bind me and my heira hy ] 
" these presents/Y^^ • 
Or thus in the third person, ^^ Witnesseth that the said A, y 
B. doth owe to C. I), ten pounds of, &c. to be paid to the / 
said C. D. his executors, &c. at, &c. upon the first day of, /^ 
&c. for the payment whereof the said A« B. doth bind him, / 
his heirs, &c. in twenty pounds of like lawful, &c." to be for-< ^ 
feited by the. not payment of the said ten pounds at time/ 
and place aforesaid, by these presents* 

( An obligation is either single or simple, .and 
1 that is when it is to pay a sum of money, or dq 
( another thiog, and it is without any defeasance 
1 or condition annexed to, or in it. And this also 
C is sometimes with a penalty called a penal bill, 
I and sometimes without a penalty, and this with- 
out a penal tyj s^ prop er ly called a n obligation, single bill, or 
^ond. And sometimes it is double or conditional, when it hath 
a condhion annexed to it; and then it is s^id to be a bond con- 
taining a penalty with condition to pay money, or do spme 
other thing; and this condition sometimes is and may be either 
in the same deed or in another; and sometimes it is subscribed 
to, sometimes included within, sometimes indorsi^ upon the 
obligation : and it is thus, ** The c^ qg dition of tliia obligation 
•^ |s, &c._that then this obligation slmll be voidt &c/ ^ Fof 
the further understanding of thisTcind^of instrument, these 

What shall be a C^*^^"?^ ^^^ ^^ ^^ knowu-^l. All that which is 
good obligation, J rcguirjg d to the well^n^Jdng of e very deed, is re« 
and how it must^ quiredjo^ thc^welFmalt ing ortEis deedl 2.~I{ 
be made. Cmay be made upon parchment or paper, and it 

may be made in a piece of parchment or paper by itself, or a 
j piece sewed in a book, 3. It may be made in 

For the manner. | ^^^^ g^^^ ^^ j^ ^^^ ^^j^j p^^.^^^ ^^ rj^^ ^^^ 

jw% after a recovery had been suffered, was 9ufiicient to declare the 
use of such precedent recover v. Arthur v. Basset, Dyer 136. Busheit 
y, Bttrfatid, 11 Mod. U'6. 
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iixm, is that which is before set dcrairn, yet any words whatso- 
ever in a deed that do prove and declare, that a man hath ano- 
ther man's money, or is indebted to him, will make a good ob- 
ligation, as, ^' I, A. B. owe XoC D. twenty pounds to be paid 
<« at Easter next. Or, << I, A, B. have had of B. C. twenty 
pounds, of which there is ten pounds behind, for I owe him 
ten pounds/' Or, ** I, A. B. have had of U. D. twenty 
pounds." Or, " I, A. B. have borrowed of C. D. twenty 
pounds," or the like. 5. A single obligation ? 
' may be to pay money, or it may be to do anyj '<» the »«tier, 
other thing th at is lawful and possible , aftd as such obligations 
are good : but if the obligation be to bind a man to do a thinp 
un lawful o r impossible, it is widl^6. The best ") ™. .. . . 

i ' — 'i — r ■ ' %^ ' i - "* - t k TT. • • / wnat ii m good 

form of the condition of an obligation is as ft- I Condition. 
bove, but it may be in another form, and good T For matmeri 
enough ; as if in the close of an obligation of J 
twenty pounds these words be added, " That if the obligor pay // 
^^ ten pounds to B. (the obligee) at JEo^er, then the obliga- h, 
\ ^ tlon shall be void," this is a good condition. So if an obli- 
gation be made from A. to B. of twenty pounds, and these 
words arc subscribed: " Now therefore if the obligor pay five (/ 
//'^ pounds quarterly for four years, then it is agreed the obliga- ^ 
7 '^ tion shall be void," this is a good condition, and so in likQ. 
cases. 7« The cond ition of an obligatjfl p (for \ 
the matter of it) niay be to do any lawfulOT pos-> j 
s ible thing , as to pay money, deliver goods or cattle, enter in- 
to a statute or obligation, make a release, surrender, or estate^ 
for reparations, quiet enjoyine, to save harmless, defend a titlcj^ 
perform a will, abide an award, give so much legacy, purchase 
lands, appear in court, marry another, not sue nor meddle with 
an executorship, not revoke a letter of attorney,, not to be % 
surety^ not play at cards or dice, But when the matter or 
thing to be done> or not to be done, by th e condition is unlaw - 
f ul or imposs iblga.or the conditi on itself is repugnant^ insensi- 
hle^ or uncertai n, |l je condition is yoiSl and in somecases the 
obligatioa also r/sT^or the forms and precedents of good con- 
ditions, see ckap. 3, sect 11, 12, &c. in coveoanta for whatso- 
gir<»Yi Bff'^^t^'' '"^ y be good in a cove nan t, that will be good in 
the condition of an obligation^ Ant[ the matter of a oovenant, 
that will be good into the form of the condition of an obliga- 
tion. 9. AH the bonds for eijoytng spiritual livings contrary 
t o the s tatu te of 13 Eliz* cap. 20, are void* 10. No sheri? 
or his officere may take any oliligation by colour of their offices 
of any person in their ward, but only to tHeihselves, and in th« 
qame of their office^ with condition^ with sureties sufficient^ 
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thM tbe prisaaen bIi»1I appmr ws th« dajr ia the vrnt* Aad bU 
oihcn taccD iit a«y othor form tWl W void*. 
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i dfiwanc*' is t condition r elttjn . 
'hicb being perfonned, the act it made Toid 
' it bad iMver beco do^e, and arare properly u 
applied to oblioMuHM, and di&retb BOttUpa fivot a cooditiuOn 
but tl>»f »>ik fi ifjf gt t^]y miifa *'Tn^i ^nd \^ Qf Hflp^^^fl tn 

J tf d tha t^i a a deed by jtwlf, andgopip 
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I ^ i" ^hr WTP* n»"ner M that 

_ !). &at if it do recite th e tbiny ta" 

ha tvoided, that tt^o "it y^ t that it b« |Mde fa«t veeojht^ 

swe pcraons that were pyrtiw to the fif»t jeefl, aijtbat it be' 

, made afay , ^hc thin K \ io"Be aTgi^pd wt g'made, 2. For the 

\o\t^i mattwT ^W it b« of a th itu defcafible. 

es of covenant are oetUin^ but coveDaotN 
™.'b"r""-5'«^"' upo. to t» pccibnocd by both pwiw 
I each to the otberj apd pvt in 9 wntiag sealed 
and ddtTCTCdi wid this is titled after tbv maooer: 

• By ♦ an4 5 Ann, c- 16. it is enacltd, that, in caie of a bond con- 
ditioned for the piyment of monpy, thE_paT mfnt or ten dw qfj' 
princip al suip^duej^^wilh intw git.and .Cfi6.tlL«»«n tjy 
feitwl, and Miit commencei t thgrwMi. t hftU be aTfetTji 

A bond on which neither p fincipal nof inttr gst li3> bee n demam lgd 
, will be presumed in etiuityTb' be^^^niljgd, j^d be 

-=■ — ■:-" --""lea to \\ 






_?crecij to be canccl[ed ; and a perpetual mjiinclion granie 
proceedings thereon, I CA. Kep. 19, finch. Sep. 18. YcLiL 
neldj'that len^tji of time ia no legal bnrj it ULQ|ilv_a_grouiid loc thi 
jiitv lo iireMiiuetalisfaclinn. I T.X 270. " ~" 

"" I? an obiipor filfids Ihl mtelfand his heirs , the bopd will then be > 
l ien iifyon hyjiek, who iii.flefaiilt o[p«Tonal asieti , will be- ljpund (q 
djjsEaTKJLSWt. ol' thpreai agsetg o f the o"ETr 4; or . prnvided ri-^i Bj^t ja 
desceiidto the heir. "Wt^ by 3 W. & M. c. uTS 3 and 3, *ll devjtg^ 
of land * are declared lo be fjjudulent and vojil^^ as. gainst bond^crc- 
JIlo^^^o may tueJ iic hei ra ol^tIie~oEITaor. aiiilji!siC[iii3^2^tt^~ 
joinlly^. An3 it has been delernilneB^by Lord Herd-jick, ljial_anet:_ 
.laTe 10 reversion is wilhjn thii. statute, oondt are as sigpf hl^ 
' ' A deftas^KEis jiQH.ieldjitrL_resorte(I lo^M it irimich preferable 
to niakeTTie coJuTT lion ; yjpittpt ioJle3£=^*" 'l'^' •he (Teeirifiair 

be complete in Itielf. fm^atlhi- fnnvpyanrp n al.tnliilp, ilifl.ilH 1 h^ 

detcasanc ci which is c on latneS jn a separal f inslnimtnl, be lost, Ihc 
jiroofoT tKe CO n d [I i p rTrSj £h t be^^riic uft j^ a n (T ofteo .inipo5siGlt- ~~~" 
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/ " Anictct of agreement indented and made the twentieth/ 
/,« day of May 1655, between A. B. of, &c. of the one part,'/ 
'. " and C. D. of, &c. oT the other part, as followeth, that is to7 
. " say: Imprivds, the said A. B. doth for his part, bit, &c./ 
If f "y"* *D<1 promise to and with the said C, D. his, &c." / 

Tneae are always to be framed accordinr to the case, by mu- 
tual and reciprocal covenants only, the wnich you may frame 
aqd furnish yoarself with matter for as you please, out of tlu^, 
3, sect. 11, 12, &c. Atooi the covenant, and out of cAtfp. 4, 
net. 17, and from cooditions. 



The GrMt Precadeat serving Jvr mott iinda of Cotiv^aacet. <^*^- ^txxurij 



1 <a ' 




TX^B are now come,,tbe greqt precedent itself,, fitted to most 
binds of conreyaDces, wherein there is the precedent itself 
»t large, in several piecet, b_ut to one h an*^^ and snootationa 
lUid observationa npop every piece thereof in another hand . 

vfxn 1, 

'* This indenture made the firstday of May, lo 7 p„n,i,„ -^ 

' *' the twenty and eighth year of Uie reign ) ' ^ 

^' of, Sie^ Mmo. Dom. 1676, between A. B. of Sale'ia the 4 
*' county of Gloucester, gent, of the one part, and CD. of ^ 
^ JMe'xa the said county, yeoman, of the other part." ■ ' 

In this part there are the tit le or name of ihe deed, ^lede* 
aeriptiaa <rf the parties to it, and the tim e of mating it: aoH^aa 
touching all these, this onIy^air¥e~fiere hiid down. As to 
tfae&tst-^l. That we have said already that the conveyance 
that u made by deed indented, pr the , deed that is indent ed, ig 
the beat ^ and therefore we , atf vjae fHX cquvey agCfrs ^t are to 
mahe, aiid all men that have occasion tolaveJjj^^ ^ 
any deed, especially of feoffmentt bargaia and j 



^■^^ 






«k, gift, gant. or lease made for them to have > p,,^^^. 

| t made by deed iPdentedt' H2. It is ^odJBougir j 

It be maae in paper , but the best way is^ iiiake it i n par ch- 



meptj tijs. The indenture is commonly in the third persoUf 
tEus: 

" WitQweth that A. B. b ath_4g-Si^^Jji-^gt^* 
Aadt6e3^Sj^noTEe"SQtpM»oothua: 1 n—d b-u. 

^* KoeHatthM_VA, JT^^igc^' j i««p*, 



\.dUt^'<:. 






/ 



n 






58 



THE PRECEDKVr OP FRECBDENTS. Ckof. 5. 







Yet it is good enough either way^ for an ij^d gfl^tfllf "^T ^* 
gin thD8 r 

** Know ye that I^ &c." in the first person, and a deed polL 
may begin thus ! 

" Witnesseth that A. B. hath > &c.** in the the third per- 
son. But the best way is that which is nsnal herein. 4. It is 
fpod and safy to have two parte of the deed, a princip al and 
eounterpai t* and that each party seal a part to th e other party Z-^^^ 
And yet if there be hot one part, and that part be made in the 
first or third person, and both the parties do seal and deliver 
tliis part one to another, this is of the same force^ as if there 
were two parts, and if there be mutual covenants, each of 
them may sue one another upon them: or in many cases it is 
usual now , es pecially where there arc m any parties^ for all t o 
s eal all the parts. \6} 

As to the second, this only ^That the names of persons in 

deeds are to be set down only to disting uish and to make the 
Mls-naminff. i P^rson intended certain^ and that defects or mis- 
( takes hereirtf^Kcept t| |^ c y be very i(ro6s* will not 
liurt ; yet it is best and most safe, according to the Precedent, 
to^escribe the persons parties to the deed by ^1 their tn^^ and 
If the party be f Proper uam cs of baprism and surngme. or at least 

dignified in a- V.hjLthl"'*?"^^ they arg usy^^jly calledj if their 

Dother country, } names cannot b^ known y and by their additions 
you ought to "SoThonour (if they have any) of place, parish^ 
wuntr**'* f *"^ county, and calling; for the omission o f 
'^' vthe christian or surname in this parTpf the de^ ^ 

unl ess it be su gplied by some circunistantial mat ter, oFlSy 
the right naming of h bljfe grwards. i s v ery dang erous aad fa- 



tal to the deed. An d so also in some cases is the mis-M mmy 

And as to the third thing, the date o f these things are to be 

known ,1 . That a deed may be good without any date^ so that 

jj f the sealing and delivery , and the time of doing it 

( can "be prove d/^f2. It may be good tliough it 
have a false d ate^ (that is) that it' were sealed and delivered be- 
fore or after the time mentioned in the deed^ and so it may be 
albeit it have an impossible date, as the thirtieth of February, 
&c. 3. The date may be at the beginning or at the end of the 
deed. 4. I t is safe therefore wherever it be put , to put down 

f A name acquired by reputation oo lt, will be considered as a auffl' 
cient description of a perso ii: a wife is aUo a good name pf purct|ase > 
wijboi^t a christianjiame, I InsU 3 «. The word ijsue_4 s_a good tfe* 
scrintionln a (if cdTand is equivalent in its import to theworns ciufd, 
or children ; and, therefore, gL&ra nt to the issue, ^r [ssjiejpf theJ^Q^J* 
of A. is good. 1 In$t. 28, «. 
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the certai n da y of ^ f^ pqont h and year of our Lord^ accordio j; 
to the Precedent. 



SECT. 2. 
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** Witnesseth that Ae said A. B. in const- > coMidfrati 
^* deration of twenty pounds of lawful English ) " *^" '*^' / 
money unto him by the said C. D, in his hand paid, the re-/ 
ceit whereof the said A. B. doth hereby acknowledge, and 
thereof he doth acquit and discharge the said C. D. his 
heirs, executors, and administrators, by these presents, and 
for and in consideration of a hundred bushels of barley, and 
a fat ox, which the said C. D. hath given and delivered to - 
^^ the said A. B. and for and in consideration of an acre of / 
'^ land, which the said C. D. Imth given and conveyed to the / 
^^ said A, B. and his heirs. Or [in consideration of a marriage y 
shortly to be bad between M . B. son of the said A. B. and y 
£. D. daughter of the said C. D. and for the settling of the / 
^ lands and tenements hereafter named to the uses hereafter ^ 
" mentioned." 

For this part which is the considewtion, 7 con^idertio.. 

these things are to be known 1. That & deed 3 

of feoffroent t g ift^ grant s barg jyn and sale, lease^ release ^ con- 
rmatioD, surrende r^ or exchange, may be goodj albeitjhfirc 
be no consid eration at alLset down in it. But a deed of b ar- 
ain and sale^ and a covenant to raise uses must have a consi - 
eration in lU as I have shewn in the second chapiei^^ect. 2ji 
and If . 2. Where a consideration is necessary, it is either_o f 
blo odor the like : or it is of iponey or money's worth, and there 
it may be either of money, or of cattle, land, corn, qr any other 
v aluable thing \^/8. In these things there is a difference J for if 
one make a deed of feoffment, bargain and sale, 1 ' . 

gift or grant of Ifinds w ithout any consideration r|n*^^'° *" 
at alK and it is not agreed nor declared to what J 
use or inte n^ jt ghall b^^ thi a shall be to the use of him tht^t 
makes the deed, and the ptl^f r party will have fio benefit by itA ^y 
But in these cases if^ gy consideration of money , or other thing 
be paid or given for itTor if any rent be rg gerved upo n the con- 
veyance, this is a consideration in law , > And so where any y}?e,/fytUy 
tenuK is reserved, there the use will arisey ^ and therefore gifts ,2^.^^^^^.. 2 
io_tail an d leases for lives and years a re good to all purposes! y^jj^^ 6r^9-9 
especial ly if any rgnt be reserved OTOn^em, albeit they be ^ 

made without any considerati oi ^ at all. So also are exchanges, 
confirmations, surrenders, and releases. So are all deeds of 
gift, and grant for goods or cattle. And in case of deeds of 
Smdj if thene be uses expressed, as, to have «Pd to hold to the 
gaid C* -P^ »|Pd his 6ipjrs^ to the use of him and his heirs; th^re 
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h€ shall hare the uae alaj>%lbeit no consideiytion be given far 
it^ 4. Where h consideration is necessary, if it be but a peppy 
or a penny's worth, it is. as gggd_and_e|fect]|al in law as if it 
were an hundred poundii. ^^5. If a lessee for years mthout co|i- 
^ide ration assig n f way his term , it seems po benefit wflTcome 
to tbe assignee by this, for it shall go to rhe use of the aasigPor^<^/ 
<5. To conclude this point then, it is safe to express some godi 
sideration, though never so small, ^nd let it ,j|^,yq^ly paid. And 
where in truth there is a ^XHisideratiop given> there be ayre to 
gtpresa i t upo n the 4|ed.(i^/ 



Words 
feoffment 






^ Hatn(if it be a foe^simple by way of feoff 
aent) 
fi/nied ; and by theae presents doth ^ive^ gvantj 



meat) given, granted, enfeoffed, and con 



■\ 



Words 

gift. 

Of a release or 
conSrmation. 



Of a lease. 



^^ enfeoff, and confirm. 
If by way of bargain and sale» thus : 

J r r ^' ^^^ granted, bargainedj^ and soM^ and bv 
biiiu and * ) " ^^^^ presents doth grant, bargain^and sell/* 
m)^ * \ sometimes the word jT^s^ is left out, because 

\M amounts to a generaT warranty without a spe* 
r cial covenant(//If by way of gift, thus: '^ Hath 
»' • • • ) « given, granted, and c6n^rn;ied, ai)d by these 
( << presents doth give, gvant, and confirm. If 
i by way of release or confirmation^ thus : ^^ Hath 
<'^ granted, released,- and confirmed; and by 
C<< these presents doth grant, release, and con- 
^' firm." If it be to make a lease for life or years, then thus^ 

( '^ Hath d embed, granted, and to farm letten;, 

\ '^ and by tliese presents doth demise^gtant^and 

^' to farm let and set/* And if it be to make an anignment^^ 

Assifnment. 5 ^'*"* * " ^^^ granted, bargained, sold, assigned^ 

'V w& set over; and by these preaeuts doth 

<' grant, bargain, ^ell, assign, and set over] unto the aai^ 

♦^ C. IX" 

(ttiiJt K (HitiM^ If it be by way of lease and release, thns: let the leaa e be 

foi^a valuabl e eonsideratioi4^ ii?rant> bargain, and sell er A»t 

'< iejicboiiy for one year from the day before the date. To the 

<^ intent and purpose, that by virtue thereof, and of the sta<« 

^ tute made in the 27th year of the reuffn of King Hen. 8y for 

: ^ transferring uses into possession. The grantee may be in 

^ ^^ actual possession of the bargained premises, and theceby 

M enabled to take and 'accept dT a release and oonfirmtttion 

' <^ thereof to him and bis heirs:" let the release be with grantj 

/ ^/^/i bai^in, sell, epieoff, release, and confirm, and at the ckae of 

the particularising the pfemisea, thus : << AU which premises 

' ^< the said grantee is in actual possession by virtue of a bar* 

^^ f ( gain and sak made thereof to him for one whole year by in* 



'^0 

(C/,,^T. ni, i^^uutM^ yht/U^ Ca «- VLJt,,e£/t9»A %ruu/-^^^\J UiA>Ct^tin OKJ CP^^rvO' 

tL iJifkuA fiin^- ouuL e. mOi^ .- ^. 'iCtAjt. Utt.tj^ 'Mjt^. * /9l)uja.. ic_ tue^ tn M^L^ /a^-' 
iUyu^CU,^ C[z^/I^^&i^ c^n^^^^cy i/.^e^^,a(.^ fflu^^ «" '^^^^^^,uS2oc/i 

Ui^Ufl^ fUZt^errvL^ "^6^^^ ^^ a^ ^A^ t^ <^^o.^'>^ a.aa.4^ ^H^ 
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" dentare benring dale before the «Ute of these preBentsi't^/ 
upon irbich manner of conveyance now chieffy in mJ ^JSbaerwt 

tbcM thing! 1. That the lease or bargHJn and aale whereby 

to pat the gr witee in t o posstasion must be fo r some considera- 
ta^n 9f fppQCT-*'"'^?- The same must be forJOQie ter m certain / '<'/ 
3. It mnat declare to what intent the game is nifldei^4. Thia 
will pnt the, grantee intojoflge sjioii/ ^lthou gh th ere be a leaie 
in bemg fo r yea rs at a rent preced ent to it. -5. It is not_ab;9- 
luCety nece ssary to put n jedderuluin in fucb a biirgain and . 
sale, although it be usnal, and therefore not am!ss_ so to dog^ 
for a ll manner «f coreyancea must not onl y \ ie le gal , but tome- 
thing w take off the idle and ignorant s cruples of th e gnlcarn* 
M{ and witat Is more, snch as are pretenders to skil l in th at „ 
■oeao e, and are aa^jgnora nt as their ^natqmers or client aA;/ 
And M to the re lease which is to be subsequent to tlie fonga- ^ 
tag lease, tAeerve these things following — I. This deed of rei AeA^xf^ 
lease miJ confiniiHtioii mu-it bear (tat^ and be iieiualjj' ^ealcd^ 
and ex ecuted after the barp;aiii and saloOi. Altltough tlic 
usual waj be therein to take noiice of jhe preceding lease or 
tart^in and safey ^et it is now lifid tjic best way to omit itj by 
putti ng in wo rds of fe o Anient , b are;a Ln, sell, &p. it maybe ex e- 
cuted b y livery or etifolme nt, an d so take the effect without ibi- 
lease or bargain aiid snlcj if it should be lost/^'3. If y o u do 
taRe notic e of the bargain and sale preceding^in this deed, iiis 
best to recite it to be before the date, and not the day before 
t|ie3ate t hereof , the way as commonly donej becau s e if thera 
shonldbeajnistake in the datingj)f either deed itjwill vitiate 
the conveyance! ^ 8 . ^ou must be sure to see that the parcck 
lie alike i tith^e jar^ ^ i n and sale, and in the fe loase and coii^ 
firmation. fo r^JT var iatjon in e'tbe r will be very fata l as to »i 

Upon this part of the deed, containing ilic form or l!ie \vor(I% 

of giant, we shall obserre only these few things I. ' ^ht feof^' 

went is the most pfoperjeed of conveyanc e to pass j hg_jS2. 
simple of h oiMM aitd hnids^in pos session ^he f ee-^gjmple of 
hopses wilTpasa by grant in London,^y the cu storiij^But the 
deed of bargain and sale will do this also. 2nW deed of bar-' 
gain and sale, rel ease or confirma tion^ is the ijest deed to pass 
reota.BerTJeea.andsuch like things in possesMon,afld ho use s and 
fainda iti^ rev ersion . Lease and release is now the conveyance' 
■HMt in nse. S. To grant a rent or a reversion toastrangfcr ^ 
tiie deed of barga in and s ale is the most proper deeiy ^To grant 
m revefsion of land IjjLe" tenan t in possession thereof , the deed 
of fHqa^ or mnfirroBtiori is t he moat proper deed? ^. Any of 
tbcae conveyances may hapiy^be well enough niide by othcf 









'^'d 



f^Off^ 



6l 



i^/ 



yg) (^ rU ^Uuf ^ M^ 



/:;y>^. 



c 



^/rfut 



^jmuA^ C^UjitC oCkju^ 

L- tLl{0 ^tlT it^^ 07 



7^ 






6b 



THR PRSCEDENT OF PEBCBDENT8. 






words that carry the same sense. But it is the safest and best 
way to use these very words in the Precedent*/^ 






These words 
•re to be used 
acoofding to 
jonr preaeot 
case, and not 
to be put in 
'where nothing 
Af tbe nature 
of them are to 
be granted. 



AtOA^ 






£€ 



incT. 4. 

^^* All those the hoDonfS) isles) islands, baroDies^ 
^' villages, towns^ castles, signiories, manors, 
^' granges, fold-courses^ farms^ knight- fees, ox^^ 
<* gaogH) forests, parks) warrens, messuage^, 
s '^ lands, meadows, pastures, woods^ moors, ma- 
'^ rishes, furzes, heaths, commons^ firs, fishings, 
'^ advowsons, hundreds, wayS| ferries, fian- 
^' chises, rents, advowsons in gross^ vlcamges, 
^<< rivers, mines, and all other the lands, tene- 
ments, and hereditaments of the said A. B* lying and being 
L4s^ *' within the county of Gloucester. * All that his grange called 

'' Dyefs Grange, with the rights, members, and appurte^^ 
nances thereto belonging, lying in the parish of B. in the 
county of Kent. ^ All that his farm called Lorenge Farm^ 
lying within the same parish of D. containing about three 
hundred acres of land, meadow and pasture, and both of 
them now ro the occupation of T. V. * AH that his ox-gang 
*' of land lying in Dale within the county of the city of 6/!rm- 
'' ceater, now in the occupation of S« T. * All that his plow- 
" land or hide-land lying in JDo/e aforesaid, now in the occU'* 
^^ pation of L. M. ^ All that his yard-land lyinff in Do/e afore^ 

'/t'^P/t^oL /hiUrloM^^ **^^> °**^ '" ^^^ occupation of W. S; * All that his half plow 

^* or half hide of land lying in Sale within the said county of 
^^ the city of Ghttcester, now in the occupation of M. N^ 
'' 'And all that his half yard-land lying in Sale aforesaid, now 
** in the occupation of the said M. N. And the one half of 
*' his messuages, and of all liis lands, tenements, and heredi- 
'' taments lying within the comity of Hereford. And the 
third part, or one part in three parts to be divided of all 
that his own close of meadow or pasture lying within the 

Grish of W« and commonly called by the name of Parson's 
ead. 

Manor. 5 " ^^ ^' ^^^ ^^ manor of Hempstedj with 
( <^ the appurtenances in the said county in the 
'^ city of GhucesteTy now, or late, in the tenure or occupa- 
^^ tion of the said A. fi. and all and singular- messuages, 
'' granges, mills, tofts, cottages, curtilages, dove-houses, 
*^ barns, buildings, gardens, orchards, lands, meadows, pas- 
'^ tures, feedings, parks, commons, woods, under-woods, rents, 
^* reversions, services, and Ml and all manner of tithes of what 
** kind or nature soever they he, and also all fee-farms, waters^ 
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*^ fishings^ firs, heaths, inoors, marshes, ways, wastes or void 
'^ grounds, escheats, reliefs, heriots, courts, profits of courts, 
*^ courts leet, and views of frank-pledge, and all that to the 
^^ same courts and views of frank'-pledge doth appertain, goods 
^^ and chattels waived and strayed, goods and chattels of felons 
^ fttgiti^ and out-lawed peisons, fines, amercements, liber-' 
^' ties, privileges, and all other profits, com- ^ General #ords 
'^ modities and advantages in Hempsied afore- >aT« nnch <s> 
*^ said, and elsewhere within the said county ot) c«pi«d «gwnst. 
'^ the city of Gloucester^ to the said manor belonging, or in 
'^ any wise appertaining, or accepted, reputed, or taken as 
'^ part, parcel) or member of the same manor in as large and 
'^ ample mmmer, as the said A. B. hath the same. 

** All that the rectory, parsonage, and other 7 Rectory. 
f^ glebe lands of /fen^i^c^ aforesaid, and all j 
** and every the tithes of com, grain, hay, wool, 7 xitiics. 
'^ iamb^ milk) calfe, and the other tithes both ) 
^^ predial and personal, whatsoever, yearly coming, growings 
*^ arising, renewing, accruing, or increasing, witliin the town^ 
** field, precinct, or thheable places in the parish 7 Advowson. ' 
^^ of Hempsted aforesaid. And also the advow- | 
^*' son, gift, free-disposition and right of patronage of the rec<- 
c( ^gjgy iiQ^ church of the manor oi Hempsted aforesaid. 

*' All that messuage or tenement with the ap-^ of . me«uagc, 
'^^ purtenances m W. m the county of /rur«, I garden or oi«- 
*' wbenetn one L. S. doth now dwell, and all Vchird. aoii 
^^ the gardens) orcliards, lands, meadows, pas<- 1 1»"^^ beton^-^ 
** tures, woods, underwoods^ tenements^ andj*"^'**^' 
'^ hereditaments to the said laflt»-namedtaiessuage or tenenfient 
^ belonging, or in any wise appertaining* or therewithal usu- 
^^ ally occupied ftnd enjoypd; all which are now in the occu- 
'' pation of K. B. as under-tenant of the said A.-B. and are of 
'^ the vakieof twenty pounds a-*year, or thereabouts; all that 
^^ meaauage or tenement with the appurtenances lying and 
^^ being in W. in the said county of Aent^ now or late in the 
'^ tenure or occupation of the said K. B« his assign or assigns, 
'^ or under-tenants; and all those his four yard-lands, and 
'' three quarters of a yard*land^ and ground by estimation to 
'* the same messuage or tenement belonging or appertaining, 
'^ containing by estimation one hundred and forty acr^s of ara<» 
^^ hie land, meadow and pasture: all which lands are particu<» 
^' larly mentioned in the sdusdole hereunto annexed. 

'^ All diat capital messuage or manor-house in W. in the 
^^ county of G. wherein the said C. D, now dwellethj and al^ 
*^ the housing, buildings, courts, out-lets, gardens, and or- 
^' chards thereunto belonging or. jappertainingj^ and all the 
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^^ lands, mctdows, pas f om> woodn^ and manda belonging or 
*< appertaining unto the aanie, which are bcnalibar paitkuhirly 
*^ mentioned, (that is to say) one close of meadow, fcc. 

'^ All that messtti^ or tenemeiit with the appuvteoances^ 
'^ lying and being within the parish of 1>* in the county of O. 
*^ and called by the name of Cmdnum!$j wherein one S. Ti 
*' now dwelletb, and one croft called Skde^ and thirty acres 
*' of land thereunto belonging or appertaining, lying and being 
'^ within the said parish ^ D. 

*< All that messuage or tenement with th^ appnrtenaiioes, 
*^ situate, lying, and being in C in the pariah of S4 iti the said 
«< cotmty of G. now in the occupation cwK P« or wherein the 
'^ said £. P. now dwelleth, imd late in the occupation of one 
^' W* P. and all houses, edifices, fro. containitig in the whole 
^' by estimatbn half a yard«-land, or thereabouts, and naaselyj 
^^ and more particularly one garden, &c* 

'^ All that capital messuage, farm, or mansion*house, com«< 
<^ monly called /fecoarrf-Aws#, otherwiae called the late dis** 
*' solved Charter-house, situate and being widiin the county 
*^ ol Middlesex, with all and singular the rights, membefs and 
^^ appurtenances thereunto belonging and appertaining, and 
*^ all that garden and orchard thereunto likewise belonging or 
^ appertaining, lyinf on the west side of the said messuage, « 
<^ and all that parcel of land and ground adjoining to the said 
*^ orchard, and commonly called the church-mrd» 

Die-boBse. I ^* ^" ^^^^ mcssuage of the sai J A. B. oomnonly 
X*^ usedforadic-iiouse,w1th all the coppers, Cits^ 
*^ and other utensils, now being in the house, and used and 
^ occupied to and with the same; .and also aU other the dwiel-* 
^ ling-houses and other rooms with^he appurtenances, an the 
*^ same late were in the use or octnipation of S. T. 

jq„ ( ** All that messuage of the sidd A. B. sitnute^ 

V^ &c« called or known by the name of the 

^ George, together with all and singular the yards, gurdcos, 

^ stables, orchards, easements, and appurtenances thereunto 

<< belongiing, or therewith now used and occupied, as the same 

^^ were late in the occupation of S. T» 

Br^w-bouse. i ]' ^U that fais brew-hottsc With all and singulaf 

( ^' the appurtenances called N. lyrag and being 

^ in D* in che parish of F. together with all manner of vessels 

^ and utensils to the said brew-house belonging or in any wise 

" appertaining, viz. Two horse-^mills, price, See. [And so 

** set down the rest.] Or thus. And all the rest of the go&is 

^ in the schedule anneted, 



Cottage ^ '^ All that cottage or tenement m Dah afare' 
!«' said, wlisreMi one K. N» doth now dwell, and 
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'* the garden and orchard thereunto adjoining and belongings c^'^t^ 

^^ the whieh the said A. B. did purchase of one O. VK f^^ 

** And the reversion and reversions, remainder and remain-^ ^'^bifc >fe/-/«r2;#*i^ ^^^ui 

" dera, of all and singular the premises with the appurte- ifikif'/tc^/uA'/^ — 

^^ nances'i''*^ '^ ^ * ^ c // 

^^ And all deeds, evidences, and writings touching and 
^^ concerning the said premises only, or only any part tnere- 
*' ofV 

As to this part of the precedent, containing the form of things • ^ . 

granted, these things are to be known 1. In this part of the /^-^ * ^^^ ^^:, 

deedy all that is to be conveyed nmst he set downj for if any "/^^^' ^^^ut^c^-^ 

thing more be put down in the To have and to^ The habendum 

hold, than is in Jli e grant ijLth e premises of th e /-cwmot increase 

deed% it will not pass> 2. It is most orderly to) ^b« prcmiaei. 

Bet down the things in the deed after thb order : 1 • The more 

worthy things before the less worthy, as a manor before ) 

a messuage, a messuage before land, arable land before 

meadow, and meadow before pasture, &c. 2. General things 

before special thuigs. 3* Particular things after this order i 

^ The description ofthe parcels is most usiiall vtaken from ancient title 
deedsx so that the conveyancer must be guided by them for this part of 

the deed ; recollecting that nothing willpass by a release^ althou|^ ex- ^/ ^ ' 

pressly jj^cdbsd^ unlemit be also comprised in the bargam and sale for •'"-^ (^ x' ' 
ajw_t, (wEreabargain ancTsale is requisite) words of reference are pro- 
per, if the estate consists of variety otparcels, in order to guard against 
any omission. They will run thus : ''And also all other the messuages^ 
lands, tenements^ and hereditaments which are expressed or intended 

to be described, or comprised in a certain indenture of bargain and > 

sale hereinafter referred to, as bearing date the day next before the 
day of the date hereof, together with all dwelling and otiier houses, 

&C.'* 

* Incorporeal hereditaments, which are jncaj>able oflivery,asrever- 
si ons. remaindersVreatSi and the lik e^ cannot pass by feoffment ; anc l 
tTierefore these word s a re so met i mes om ittccT in that specie s of con* 
veyance. Sand, Us. and Tr. 97. 

^ it is an established maxim that the title deeds will fol low the land f 
but it has been helcj in some casts, where th e vendor warrants jiis tijle, J 

he has a ri gl >t to reta injhe deeds^ thaljie nia^^ejendj^ heTands, fffTc iiP 
hursts case , 1 Co. Rep, 1 ; therefore in such case it Ts proper to insert 
an express grant of the title deeds. It is |}ro per also t o ins ert a grant 
of title deeds wJiere thecon veyance ij to trustees touses^for the 

trustees ought to lioId~the deeds; the lesal estate is. [n the cestu i que \ 

vstj, yet it is said he wi Unqt be entitlea to the JeeJs, Siockhdm v. I 

Hampton f Cro, L'ar, 44 f; but tHis Fs very properly doubted, sec I Co. ' 

1^ C mtt'i /s t 1 47| 'Where the_vendor_does not deliver the whokLof the. } 

title deeds, or piil y a pa rt of them, the purchaser"Is entitled to attested 

<;fi^ies ot them at the vendor^s expence4.rBiirry v. Young, 2 'Esp, Va. I 

640, Dart v. Tucker, 6 Fez. Jun, 460. In some cases a separate grant is i 

made of the title deeds, and frequently the re is a c ovenant inserted^ i 

fer t he product ion of title tfedg There Is also, on some bccasiohs/a \ 

schedule of the title deeds annexedr .— - - - * 
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1. A messuage. 2. A toft. 3, A mill. 4. Barns and out- 
buildings. 5. Gardens. 6. Orchards. 7* Arable land. 
8. Meadow. 9. Pasture. 10. Wood. 11. Furzes and 
heath. 12. Commons and rents'. But this is not neces- 
sarily remiired, for it is good in law though it be otherwise 
placedS*^. If there be a cert ainty in the thing granted^ as it 
lajeacribed, an^ it can by any circ umstantial matter within th e 
mmF5e^ foun d out^ albeit t here_be_np t an orderly and formri 
descriptroQ.ojLit JyjhfLJpia Syof t he tht ngt the boundari^ 
EcTyet the deed herein may be fgoo d.^ and the thing amy pasa 
weUenoug ET But however, let the things granted be carefully 
set down, and certainly described, by the quality^ quantity , and 
gitua tion thereof , and by any thing else that may ascertam it; 
for omissions and mis-naming of things are dangerous; ^ndlet 
it be expressed as the former conveyance hath expressed i t>^^ 
And if any thing g ranted be s Uogetheru flfiertain. and not re- 
ducible to ' a c ertainty^ the grant will be void in that part , , a nd 
nothing wHl pass. 4. ^BiYjMpg may be granted by the nam e 
whereby it is and hath been usuall jrcftiled gf lattgr tim^^ 



jthin this ni ne or ten years, albeit it be an improper namc t 
CT not its^rst or true nameA ^5. ByThe grant of any honscy 
Itmdy or like thing in possession, th e rev ersion thereofi and the 
ren t reserved upon any estate thereoFmadewiUpass. GTlf 
the thing grantelBe named onl y in th e h^be^dfUm^ and not in 
the premises of the deed, tljis will not pass . 7« By the same 
words, as things may be excepted, they may be granted. See 



\ 



' It is necessary to keep In mind what things will pass by certain 
words. The word gi ^inQf has a very extensive signification, for it will 
pass, 1st. AH the demesnes, that is, all the lands whereof the lord is 
seized within the manor, f?ither leasehold ^ or copyho ld, or vyafcti?^. 
2. AlUervices. And 3, all <^{uris leet and courts baron, and all other 
franchises ttiat are parcel of, or appendant to the manor, at the time 
of the conveyance. There are many manors, that are only reputed 
manors, but they uill pass by the word manor. ^Rep, ^^, b. 

The word messuage is synonymous with dwelling-house; and i 

grant of a messuage with the appurtenances, will not only pass a hoose, 
ut all buildings attached to, or adjoining to it, and also its orchard, 
^rden, and curtilage, with the close on which the house is built ; but 
if a greater quantity of land has b f cn usually occupied with such 
housgi still it_wiH not PASS. ShepT, 94, Smith v, Alarlin, 2 Sound, 
400. 

The ^yord land,, or^alljati^in a grant, will pass arable, meadow, 
pasture, wood, moor, marsh, furse, heath, &c. together with all 
ttuilding s standing thereon, and all mines. i ff?ner^ | g f and fossilf ^ gnder 
fl ve^surface the reof. 1 Inst. 

""TTuTwbrd tenement is applicable to any thing that can be holden» 
1 Insi, 6, a. 

The word hereditament signifies any thing that can be inherited. 
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sect. S, chap. 1, sect* 3. 8. It 'tVa^"»> in this part of the deed, 
after the grant of the things in partjrnlar^ before the genera^ 
words to interpose by way of reci tal from whom th e lands cam^ 




Y- A4^o^ ^'t^hA ^n-cx-/ 



Redtd. 



i t o him that ma kes the deed, thus; " All which 
( premises were heretofore in the possession of 




(one L. M. and by him conveyed to O. B. and liis heirs, by .whom 
the same were after conveyed to the said A. b. and his heirs/' (4i 
And as to this take these things: 1. Itjs good for him that 
doth purchase to have such a recital in the deed how the land 
came from man to man, gr flt 1<^«»^ ^^^\ bg \^^^ « ^^^^ ^^ \\, 
that he may be able to make hi« ^ itl ^ to it hy this ineansi if he 
liave occasion. But in case where he hath all the deeds with 
the land in his own custody^ he need not do this. 2. Great 
care must be taken where any such recital or reference be 
made , that it be truly and rightly done % otherwise it will do 
more hurt than good. <^5. The deed is good without any such 
recital. 

9. The general words used here after the particular in 
deeds. And all houses, Sfc. are safe and best tb be used, for it 
is better to have too qaany than too few words in it. C ^/ 

10. As to the words, And all the estate ^ Sfc, this only is to be 
known, that they are reasonable, when he that , makes the deed 
doth part with all his estate. But where he doth only grant 
a lesser estate out of a greater estate, they are not reasonable to 
be used. /Jut; ^ /i*- ^rt^x 

11. As to the grant of deeds, thus: And all deeds* Bfc, this 
only is to be known : 1 . That however deeds general will follow 
the land , and without granting of them to, the purchaser will 
have them, yet it is not amiss t( > y^^ tbl^ plnngf ^ abundance 
of cfmtion cannothgrtj 2. It is reasonable the purchaser should 
bave all the deeds ^ unless the seller have more of the same land, 
for then it isjsiisonable he keep them to defend the title of his 
own lan d> unless he have granted them awayX ^^ 



e/ij ^ ^ 
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SECT 5. 

'^ Saving and excepted to the said A. B. his { 
^^ heirs and assigns for ever out of this feofiment 
^^ or grant, [or grant, bargain and sale] [or 
lease] all that messuage or tenement with the appurtenances ' 
'^ lying in H. aforesaid, wherein one I.S. now dwelleth; and 
** all the gardens, orchards, lands, meadows, pastures, woods, 
^' underwoods, commons, and hereditaments, to the said mes* 
^^ suage belonging, or in any wise appertaining, or usually I 
occupied and enjoyed therewith^ or reputed or esteemed as ' 
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*^ part or parcel thereof, or as belonging thereunto, andall the y 
/^ rents and services issuing, due, or payable, out of, for, or infj 
*' respect of the same, or as incident thereunto, or attendaDFi 
^^ thereupon ; all whicli are now parcel of the said manor of/ 
** H, And all and singular the boundaries and works of the/ 
^^ tenants and farmers there for the carriage of corn always/ 
" fore-prised^ excepted and reserved unto the said A, B, lus^' 
*' heirs and assigns/* 

1 Brownlowt4u C As to the wording of the exception, note, a 
Lashbrook tnd ) lease is made, provided that the lessee shal l not 
Saundert. ^ fel l the woo ds, thisjjg roviso IS no exception ; and 
it was adjudged that the woods were demised, /^/ 
Croke Jac. 396 C ^^^^^^ for lifejit akes a lease for two years. 
Bacon and Hir-j ^xccptin g the woods , uodcrwoods, and trees, &c. 
Ung. Sander*t y jt^ IS a goo 3-.e:^gPtjgiK though he has not any 
case, 41 Eiiz. (^ interest in them but as a lessee, because he re- 
paains always tenant , a nd is chargeable jn waste ; but if a 
l_essee for years assigns over his^e rm with such an exception, 
it is void. 

JonetSTG, Tre- ( Notc, By exccpttop of the woods and c op* 
g&nncWs caic. ^ pjo g,^ the sojl j tscl f js ex ce pted^ not so by excep- 
tion of trees, 
Hobu p. 63. f An exception^ that crosaeth. the grant is 

Sir /. SfciWey'f ^ i[oid. As if .1 nmn^har gnin j j^^d s ^l all hjs land 



case. 



( ( e3^cept su ch a s he shou ld a fter devise) tlie ex-^ 



ception is void. ^ 

Crake Eiiz. p. 6. | ^n ^cceptlon piust Qfit be of the w hole thing 

( granted ; as is Dorriu and Collm s case. One 
grants all his lands in X^ ombbiurst (e pccept the m anor of Hod- 
1^2 and he had no^othcr l ari ds in Lambhurs^ ^2^ the said 
manor, the e xceptioii is void) V 

Croke Eiiz. 37i. f jBut an ^xt,\eptiQn out gf an exception jmay \>e 
Lei^fc and Sfcfltp. I goodenough: as one lets a rectory Tor years, 
excepting the mansion-house of the rectory, saving to the 
lessee such a chamber, it shall pass ; for it is an exception out 
of an exception; and a saving out of a saving makes as if k 
had never been excepted, and then it passed by force of the 
lease at first. 

Winch, p. 23. f E xception m ustjb e of such a thing aa may l ; >e 
Mabye*s case. ( scver jil ffom tlie ^rant. And therefore if 1 let 
Oyn[ectQry, excepting the glebe, it i s a void exception : so a lea^e 
of a manor, excepting t|ie demesns, it is void, for a rectory 
cannot be without glebe, nor a manor without demesnes. 

And as touching this part of the deed, these things are to be 
known — 1. This may bejn any part of the deed, but this is the 
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most proper place for it 2. It ma y be made by other wor^a 
t hat carry the same j enaa.- but these words used in the prece- 
dent are the mo s t ap L_wo rds ioi it. S. The thing excepted 
must be certainty descriped and set down . 4. By the same 
words whereby it may be well granted^ it may be well excepted r 
5. The thing that is excepted must be part of the ttiing grantid l «.y 
before . 6, It must pot be the whole t hing granted^ but a part 
thereof only. 7. Th(* thing t acpptpi} must be such a thing aa 
m^ y be q eyered fro m the thin g gr anted, and not of insep arable 
lacid ents. 8. It must beof Giicna thing a& lie that doth except 
mSyTiave, and doth belong to him. 9. ^t must he of a partt- 
ti ulat ^tl^^H g out of a yencral^ oc ji Pj^ffP^ f entire thing, ynj 
not of a^taO isular out of a particularfb r the whole thing itself 
grantedr 

bbctG. 

" To have and to hold the said manor, mes- } Rahrmtaa, or 
*' suages, and premises, except before ex cepte ofY"fo ii«»« md to 
" to the said C, D." JLif he_a feetsimplejto.) '"''''■ 
p«ss__i_n po3sessioiLOcjeMrsiao_tg the tenant of the la nd, o r to 
a_strang_er by qray of .feoflijient, bargain and^sale, OT^onfirina- 
tion, .release, exchangej gift, or grant . 

' " And his heirs for eyer-to the only ugg pf the MJd Cj^P- 
/« aad his heirs fgrjever."f*/~ 

j And if it b e^n estatetail.thjt is to be made thus : "To the 
; " said C. D. and^e heirs males of his body''. Or, To the 
( *' said C. D. and the heirs females of his body'. Or thus. To 
/ " the said C. D. and the heirs males of his Ix>dy begotten on 
/ " the body of E. his wife*'. Or, To C. D. and the heirs females 
" of his body begotten on the body of E. his wife', the remainder 
I " over to E. F. and his heirs for ever. Or, To the said C. D. 
1 " for his life, the remainder to M. his wife for her life, the re- ' 
\ " mainder to the heirs of the body of L. M." 
\ Or if the deed be made to C. D. and E. his wife, thus : " To 
the said C. D. and E. his wife, and the heirs [or heirs males 
or heirs females] of their two bodies issuing. Or thus, To 
the said C. D. and E. his wife, and the heirs of his body on 
the body of the said E. begotten." A nd so fo r any other 
I entail as the case is". ./t-t-^ &Aaz ">» fV?feZE*~ 

■■ An estate in tail male. ' An e«late in tail Temale. 

^ An estate in lail male special. ' Ad ettilein tail female special. 

™ Where lands are given ULftjnan anil ihe litirs othiabodij w ithout 
g pV further realncliop, it is an e6iate_i/i_(a)y^en^a/..' hecauie, how 
often soever such donee in tail be married, his issue , by every s uch 
marriage, is capabl e of inhcriiing the estate lail. But if the gift is 
restrained j o ccrtiiih heir^ of tlie donee's bpd^ exclusive of otbcn, as 
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A nd if it be an estate for life t lm jp t Q be myde. tlicn thus, 
** To liave and to hold, &c. to the said C. D. for the term <rf 
*' bis natural life. Or thus, To the said C. D. for the term 
" of his natuntt life, the remainder over to E. F. for the term 
" of his natural life, the remaiuder to G. H. for the term of 
" his natural life " Or if it be for the lives of others, then 
thus, " To the said CJ2.ai)d his hejg during the natural life 
" of the said Q. p.f Or thus. During the natural lives of the 
*• said C. D. W. D. and K. D. iiis son aud daughter" ^'S/ And 
if it he \ ^ V^Y^ " "**" l ease for years, that was not in beinp 
before, thus, " To have and to hold to the said C. D. his exe- 
" cutors, administrators, and assigns, from the twentieth of 
" May last past, before the date hereof, unto the end and term} 
" and for and during the whole term of twenty-and-one years, 
" from thenceforth then next following, fully to be complete 
" and ended." 

Or^if jt hp_BJease for bears to determine upon lives, then it 
must hp ^Y't^* 'Ifj? ?Hditlon ; 

" If the said fi^D. M. D. his wife, and L. D. their son, ql 
" either of them, shall happen %o long to live." If it be to 
pass an estate for life, be fore i n be ing, then thus, " To have 
'" and to hoioTothe said C. D. and his hein 

" during the natural life of the said A. B." 1£ 

nrj wordj-S it _h^ an pstate for ye ar!^ in^ Jieipg to pass, t heo , 
■eT«nt an h {ligj^ « To havc and to hold to the said C. D. 



iTo have to bim l 



his executors, administrators, and assigus* 
" from the twentieth day of May, which was in the year of our 
(^" Lord 1 655, unto the end of one-and-twenty years from thence 
," then next following, fully to be complete and ended.'^*yOrif 
the fiist lease have beenrecUedbeforej^lucb^ujaiflstjifiunL 
t hen thus. ** To have and to hold to the said C. D. his execu- 

pmciit wife, to be begotten, it ii , . 

oflhe uraalee by any other wife ii excluded. ISt. S. 13, 14, 15. 

With retpect to the kind of property >hat was meant a» tbe object 
on which the ttalulK de Dotiii was to, ouera^. the only word in the 
Etatiite itself is Taifpientum . which has been" staled to signify every 
thing that may be holden, provided It be of a permanent nature; sg^ 
that n ot only famis may be entailed, but a lso rents, coninions, and all 
qtlier pr omts arisjiig from lands. CruTDig. fiA. I. Til. 2. ' 

^'"An estate gTante3"fbr tFe life of another penon i* denomii 
Hated an ettate four mUrt vie. I£ heirs were mentiojied in the li- 
mitation, the^heir jnusMake iJOBscssion ag a special occupant. It 
if devisable, 29 Car. H. c. 3, but it is « nlijprt to ihy ^p^Lta^n^>^3^h^ f ; 
and in the case of intestacy it goes to the executors as a chattel inte* 
rest. If the tenant continues in posteision after the death of the cwfui 
fuevif, he ii tenant at tufferancc. Cru.Dig.fol. /. 283. 



/ 

,:,/5U^ cr>t>c^ ^^^^.^.^ ^^<.et£i^oO^ ^ txA^te e^ *i^-^ ^^t^^^-^ec^ ^ ^tr^iuiL,<..*L^ 

thM^^jk^ ^ fiZZrft4jtn.^ii:±^^ i2^>*^^^=2touW: Arm^eA^iJiCiZi ^izr^^^y^tJ^-^^t^.t^ '^ 
d^uuxZo^' <y^9tzr%.^^ ^£/^c«^ >^ca^^J^ a^^i<xnuj-tJC A^t/- a-*t l^JGzr' 
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'^ tors, administrators, and assigns, from hencefc^h unto the 
^' end and term, and for, by, and during all the residue of 
'^ the said term of one-and-twenty years yet to come and un- 
" expired." . 

Also ^l these estates may be created by way of U8e% thus^^/ 
the^yrant being to two friends I. K. and W, K . *^To have ^^e/ 

and to hold to the said I. K. W. K, their heirs and assigns " 

for ever to the uses hereafter following, that is to say, to 
the use of the said C. D. and his heirs for ever. Or, To 
the use of C. D. for his life; and after, to M • D. liis wife, for 
her life, for her jointure; and after, to the use of the heirs 
males of the |)ody of the said C. D. on the body of M. his 
wife begotten, or to be begotten : and for want of such issue 
to the use of the right heirs of the said C. D. for ever. , Or 
thus, To the use of the said C. D. his executors, adminbtra- 
tors, and assigns, for the term of oue-and-twentv years, and 
^^ after this term ended to the use of E. D. his eldest son for 
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his life, and after to the use of M. X>. his youngest son, and&iir 
heirs for ever." 

If a lease be granted over by way of trust, it is thus, *^ To Tvu^h 
have and to bold to the said T. K. and W. K. their execu- 
tors, &c. for, by, and during all the remainder of the said 
term of one-and-twenty years before mentioned yet to come 
upon trust and confidence, and to the uses, intents, and pur- 
poses hereafter following, that is to say, to the use of the 
said O. D. for so many years of the said term as he shall live $ 
and after to the use of Mr D. the wife of the said C. D. for 
so many years of the said term as she sh^H live; and after to 
the use of the children begotten or to be begotten between 
the said C. D. and M. D. his wife, for all the residue of the 
'^ said term of years then to come, and to no other use, intent, 
*^ or purpose." ^^/ 

As to this part called the habendum^ take these rules of 
advice^^l. The proper place for this is here where it is placed 
in this precedent, but if it be placed any where else in the deed. 
It is good enough in law, 2. The things granted need not be 
here named at all, thus, *^ To have, &c, the said messuage,^ &c." 
And yet it may not be amiss to do itV ^3. A deed may be good, 
and an estate pass by it without any habendum at all; for if a 
man by deed grant land to one and his heirs, this is a good fee- 
simple. And if one grant land to another, and say not for 
what time, this is a good estate for life of the grantee, if duly 
executedl^But it is very good and safe to express the estate 
here according to the precedent. And if it be not set down 
hcfe^ nor iQ th^ premises^ theq it must needs be an esti^t^ for 
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life, if by livery of seisin it be perfected, otherwise an estate at 
will only^'^4. Albeit the name of him that is to lake by the 
deed be not here necessary to be set down again^ if he be well 
named in the premises of the deed, yet it is best to insert him 
again here according to our precedent. 5. If it be a lease for 
years that is new made, great care must be had to set down a 
certain time for the beginning and the end of it, and so a cer* 
tain number of years. *^6. If any thing be excepted in the 
grant, in the premises, it is best to mention it here by these 
words, (except before excepted) according to the precedent,>^>' 

SECT. 7. 

Aa^ ^/ /^^^Rcserration of ( Yielding and paying therefore yearly, [if it be 
***** * rent &c. ( a fce-simple] for ever hereafter. [If it be aa 

estate in tail] during the said estate. [If it be a lease for life 
or years] during the estate hereby granted and made to the 
said C. D: ^f he have the fee-simple] and hi& heirs and as-, 
signs. [Or if he have but a lease for years in him] his execu- 
tors, administrators, and assigns^, the yearly rent of twenty 
pounds of lawful money at and upon the five-and-twentieth day 
of March, and the first day of October^ by equal portions^ 



T 



• Although a demise be made ty one a ^ fj his assig iis. and in the same 

ifflViiULpremises, iUs 
the w ord assig ns sl^ll 



not repugnant ; for it has been dcterm 

ta fen to mea n s uch assigns giUy as are by licenc e, or o perati on of 



deed there be a proviso that lessee sh^ll not assign \)}^ prt'mises^ it \% 

ined/that t 

__^ _ QiilX-??-^'!!^ 

X^yLf If 'ecth rally- Gecring, \^ez. Jun, 504. 

P t^iLtOiisule ration^ is necKSsary to^the.grantiii|;^of a lease, unless it 
beof charit^JanJ, m which case a fair and beneliciar consideration is 
csicnlial to its valid it v. Attome^'general \ , OtPCft, XOFez. Jun, 555. 
A n d t he Cfiser va ti on ajj^ t^- i 1 1 . gixe. Q{2^a t iqilJo the. slaiUte^SJJLhout. 
£nXii??l^?li?0' -Consideration, ^yles v Tyilcrd, Cro. Eiiz. 595, Barker 
\m Keatc, 2 Mod, 249. A I Pleases must have a certain commencement 
and ending. Co. Lit. ^S, h. The modern form of reserving rent is 
thus: " Yielding and paving for the same yearly and every year du- 
ring the said term unto the said lessor, his heirs and assigns, the clear 
yearly rent or sum of £ of lawful money of the United King- 

dom of Great Britain and Ireland, by ec^ual quarterly uayments^oa 
the day of , the day of ,the day of , 

and the day of , in every year, free and clear of and from 

all manner of parliamentary, parochial, and other taxes, rates, assess* 
jnents, deductions, or abatements whatsoever (the landlords property 
tax only excepted) the first quarterly payment of the said yearly rent 
or sum to be made on the day of next ensuing the 

date of these presents." Then follows a covenant for the payment of 




nant v. Bishop of Salisbury, TTetil. 223. N^de v. Hill, 3 Durti/. and B* 



tb ZM>4JtyviJU^ Mjl^ ^^MA^tJ-aUjLrt^x ^hjt^ 6tJtX^^- UJ4/^^ ^€9yf^^ ^ ig/l^n^^^ 



C^j iA»JU^JL^AuL,fiyuu- ylA/t^ChU^Af <jQ/udJtyf<iSu^>4^ <n^xjL. dC ^5^ ^ ^"M. ou*c 2^^.^/^. ^ji^^O ^^ tUOLy 
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^^ As to the reservation, being the next part, these things 
^' are to be known -^1* The proper place, for this is the place 
'^ wherein it is put here in the precedent, but it is as good in 

law if it be placed in any other pa rt of the deed. 2. It may 
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be. made by some other words, as reserving, rendering, pay- 
ing, or words of the like sense; but the words used in this 
precedent are the proper words to be used for it. 3. Any 
estate in fee, for life or years, may he good without any 
reservation of rent, except it be in case of leases made by 
tenants in tail of their entailed land, husbands of their wive$' 
land, and churchmen of their church land!^4. The reser- 
vation must be of another thing than what is graalfid^ of a 
rent or profit issuing out of the thing granted^ and got any_ 
partjof the thin^ itself granted : nor can it be res erved out. 
of any ot herinjng~~tTian tTie thing, ^rautedj, o_r_som e part 
thereof at the leaaL. 5. This reservation must be out of 
^' lands, houses, or some such like corporeal thing, and cannot 
*' b e made upon fa irs, tit hes, o r anj such like incorporeal o 
*^ thing, nor can one rent be reserved out of another. 67 The 
<^ reservation must be made to him that maketh the deed^ 
^' or to one of them ^t the least where there be two or more 
*^ grantors, for it cannot be made to one that is a stranger to 
" the deeds ,'<o/ 

And here if the parties agree to it, tins may 7 .. . 
be added. As also for twelve pence of lawful j ^^"•* f '''^• 
&c. to be forfeited Nomine PoencBy for every day wherein the 
said rent so behind shall be behind and unpaid after tlie said. 
twenty days ended. 

377. A covenant for t he paymen t of rent jsjnot ^ery esse ntial^ thou|[h • 
not altogether uselesSy ^s the wor ds yig/</<>ijf a nd paj/ing zre held to 
a mount to a n i mplie d covenant f or the paymen t ol reiUT 2 ^usi. 418. 
9^ex..Jtm,330. " 

^ A reservation, to be good — 1. Must be by apt words. 2, It must 
be of some other ti^njg issuing ox coming out of tne thiog g ranted, and 
n pt a par t of f hg t^jn g itself , cior oXsoine th[n^ issuing out of another 
tning / 3. It must be of such aTKlng v Herta ui toTlie ^ra i \{ or may"ba ve ' 
resort to distrain. 4. I tjnust be made to one of the grantors^ and not 
to a stranger to- t he deed. Skep7Tr9L ~ " ' ~ ' " 

Q f^cpm mon rigli t a per s on vho h ath the reversion in himself may 
distrain lor rents and services ; anJTo r renFreser v ecT'iijg^o h a gift in 
Uiii. lease for life, years. &c. though th e re^enp jcJaiJse.Qf dis t ressTn the" 
deed '.^EmT, o n a leo ffin e n t m fee "a distres^ma^' not bejakenx. uiiless 



ex pressTy reserve? 1 n tl iF cleccJ . Co. lit. See 3 Comm, 6, i45, anH 

a fiotnine i _ 

should be made for the rent dua. 



stats, Z}r. and M. %Aim.c. 147^4 Geo. 2. c. 28. 1 1 Geo, 2. c. 19. Before 
nomine pceuig can be re cov erec| \\ is necessary that a legal demand 
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Rales for coodi- f As to this part of the deed, the condition, 

tion. I these things are to be known 1 • A deed without 

any condition within it, is as good as a deed with a condition. 
2. Tiie most apt wnrcTg wlierewith to make a condition in a 
deed are, provid ed always j so as^ or upon condition, or unde r 
condition; and yet perhaps other words of like sense and sig- 
nification may make a condition : asjfjtj iappen, &c. b at then 
this^mastJoUow, " That then t his est ate, [lease, deed, or the 
** like] shall be void, and it shall be lawful for the said A. B. 
** &c. to re-enter, &c." It may be placed in any part of the 
deed, but the most apLplflCC-for it is after the habendum and 
reservation of the rent, or in the last place of the deed. 4. It 
may be annexed to any estate in fee-simple, fee-tail, for 
life ^r years. 5. It may be contained in the same deed by 
which the estate is made, or it may be contained In an other 
dfisd, Sf ^aTed and delivc redjiLthc^me jijne^ which is properly 
galled ^ d^figasance. 6. It cannpjL be made by nor reserved 
iinto one th at is a stranger tojlic^eed, bgj^it must be made 
by and reserved tp^_Qnj£_of_the partus that are grantors in the 
deed at the least. 7- For the matter of it, it must be lawful 
anj possible to be done, and consisting. wi th the gr ant ; for if 
it be unlawful or impossible to be done, or repugnant to the 
estate, or incongruous in reason, witli reference thereunto, it 
is void^ and sometimes makes the estate void also. 8. Any^ 
one of the coy £naat§.hg£gaffer in this precedent sefJoHn, may 

Kg^fnTthg^in^tpr^nf jt jr^S^njTJniyjTftfYditjpnflj WYy formally 

annexed tcTlfiem rp ;ay be turned into a condition, thus put 
to the beginning of the covenant, provided alivays and upoo 
this condition, '^ That if the said,'' &c. And at the end 
thereof these words, << That then this present deed, and the 
** estate hereby made^ shall be void^** &e. 

» ConJ jt ioiis a re eith er expressed in (he deed, or implied ; as where 
rent iTreseirvcd payable at a certain day, wi ili a proviso thai if it is not 
paid the feofTor, &c. maj re-enter: this is a condition expressed. Con- 
ditions implied are created by the common or statute law, witliout any 
express words: thus to the grant of every estate is annexed by law a 
condition implied, that the grantee shall not commit felony or trea* 
■on. Lit. S. 325. Conditions ayp pw>r ^dent OT subsequei\t ." 1 Insi, 
216. Where a condition must be performi*d before the estate can 
commence, it Is called a condition precedent; but where the effect of a 
condition is eithor to enlarge or defeat an estate already created, it is 
then called conditiwi subsequent. Where there is a condUioj prece- 
dent copolatiye, the whoj^m ust be p ejformeg *jelore" ^ie estate ^an 
arise^ Cm. Dig. IVooS^s^ Duke of Southampton. 'C opditions annexe^^ 
tQ^an^state in fec 'simple, that tenanUhall not alienjLaA.,garticula£ 
perst'on, is igood. Lit, § 360 ; amd~tTiat he shall noTalien in mortmain^ 







'i^i^.:'&-f^^ f^j^ ^^^^. ^^y "^ "^ ^> V"i^S^ 
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SECT. 10. 

Before we come to particular covenants^ we 7 



CoTenanta. 



are to lay down something concerning all kinds . 
of covenants in general, as touching which these things are to 
be known — 1. Somecovenants doproperly belong to fee-simple, 
and fee-tail estates^ and some do belong to estates for lires and 
years. 2. The covenants may be placed in any part of the 
^eed, but the most proper place for them is there where they 
are placed in this preceoent. 3. The words c ovenant and pro* 

is also good. I List, 223, h. To an estate taili that donee shall not 
marry, is void ; because this is repugnant to the original mnt To 
an estate for life or^e ars, restraiiiji ig the at ienatio n o f suc h etta tesjs 
goqd^; but thij only^ffects the first le ssee; tor i( Yk€ assigns over witi 
consent orTTieTessoT, sucITassignee maynssign to any other person, 
without further consent. Dumpor^s case, 4 Hep, 1 19. An_.und er-lease 
has been a d[u dged not to be a breach^ of this condition. 2 ^lack, R, 
76^. ^saie j^' execution unJ ^r^rwarr ant oratto rneyls"not a breach 
Doe V. Carter^ ^~Yerm, RepWT, But, where a warrant ot attorney 
IS granted for the ex press purpose of enabling a creditor to take a 
le ase in executio n .under a jucigment, i^ wi II b e deemed a brea ch o^ 
condition or covenant against alTenation. Same case, 8 Tenn ^f^QO. 
Conditions against marriage is void; but coaditions restraining mar* 
riage withoqt j^jriaentjj^ pood. Fry v. PortcTt 1 Cha, Ca, 138. And 
conditions of this kind iiLoevisei, may be in terroreni ; jL8_wh erc there 
te-nailexisfeoyei^tis^heid to l)e void ; out if there is a devise over. 
It is held to beavaII3 conHHion^ Reeves v. Heme, 5 Vin, M, 345. 
Where a condition becomes ijppossibl e by the act of God, it is ex* 
cuscd. Thomas v. Howcl, 1 Saijc,'ild, £q|Lftjpwiil r elieve the riyour 
ofthff IgWy in respec t to the b reach of condit ions, u pon the principle ' 
that equity ought to reTieve against aIT~1br(ci lures and penalties* 
Hatfward v. Angel, 1 Veni, 222. And in some cases will decree a re* 
conveyance. Hunt v. Hwit, Gil, R, 43, Prec, Cha. 3S7. 

Conditions against divine or human law are void; and the^e may 
be—K To do something that is malum inse, or malum prohibitum, 
2. To omit the doing of something that is a duty. 3. To encourage 
such crimes and omissions. 1 P. IVms, 189. A con diti on wh ich isjy* 
pp gnynt ^Q the nature •f the es ute to which I t is anne xed /is vo id ia 
its g^f^^ tion. Thua^ a teonment inlee. upon condition tliat the feoHee 
shall not take the profits, is repugnant and against law, and t he estate 
li v en is absolute . . Whfirejhecgnd] t i on _pf a bondjs entire^ ypd th^ 



whole is against law, it Js voiHI But where the condition consists of 



severaT different parts, an d som e_ortTi"em"a re iawfuL ^ndjthe others 
not, i t is good for_so n^ug h as^isjawTuT^aiui v oid for the re st. I Salkm 



172. 1 ^ et if a bond is giv en, with condi tion to do a thing agai nst an acl; 
of parluun en tj and also to pay a just debt, the w ho!e_bgnflj8jrpid, be^ 
q ^use the T e tter of th e slalute makes jt jvoidj _ancT_it js^a^ strict^J aj^ . 
^6. 14. When a condition is performed, it is ihenceforili eritrfely 
gone; and the thin^ to which it was before annexed becomes absolute 
nod wholly unconditional. 
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mise are the woriis by which covenants are usually made in 
form ; "but^ any other jvoxds ..declaring anyjhing to be agreed 
ISetween the parties, may arise to make a covenant, but the 
best form is that which is used in this precedent. 4. Covenants 
(for the matter of them) must contain things lawful and possi* 
blc to be. done; for if the thing to be done be unlawful or 
impossible, the covenant is npt good nor binding , 5. Most of 
the covenants that are applied to a fee-simple deed, may be 
made to serve in a deed of a lease for years. But then ia..ail 
places of the deed where he Jo wKam the dee dismade^ doth 
covenant, that he, his heirs and assi gn s shall d ojany thing; and 
where it is said, he^ his heirs and nsajgnsj it yy>u st be said. he« 
vf^his ctecutuVsj administrators^ and as sig ns. And so on the 
cither side, the covenant that is fitted for a lease for years, may 
be put in a fee-simple deed ; bu tthen where in the lease it is 
said of him to wh om the deed Is made, he, hi s executors^ admi- 
nistratorsA &c> i L^musFb eTieTTiis heirs ^nd assig ns. And if 
one that makes aje ase for lifcy or^ears.x tLland^ have the fee * 
sjiwhiofthc^Ian^ the cove nant in this partj as 

t o hiip Ti S alike in a lease fo r ye araiJ ^y d eed^ as it is in a fee* , 
sinyjlc^deiid. 6. And tlic said A. B. doth f or him, his heirsj 
adnnnistra tors^ an d assigns^ hereby^ovenant, &c. this form 
wilj servc foM heJ^cginniiig of jdj coyenantsJn all cases what- 
soever^ 7' Where there be more than one that do covenant. 



it is best to saytlius, And the said A. B. C. do for themselves, , 

and each of them for himself, his heirs, executors, and admi-^ 
nistrators : gnditk not amiss to sayjwhen a covenant is made 
to more than onlef 4n and with the said C. D. E. F. and G. H. 
and to and with either of them, and either of their heirs^ &c. 
And yet this will not di vide th e acti on in all ca ses^. 

■ Then follow covenants adapted to various purposes, whicli are 
now useless upon account of the great dissimilitude between modern 
and ancient tfeeds. The general learning of covenants may be thus 
compressed. A cov enant is generally an agreement to d o something 
inJtUw^P^ and cTjBsxs^froni the. case wliere an a gi'ecinent refers to a 
thing which is not to be done by the person, but to a thing to b e exe- 
cytfci in ti^oM. And Where an agreement terminates m itselt, i tTs not 
pro perly a covenant^ b uLf defeasance. A covenant may however be 
executed, namely, thai a thi ng is done already^ Plott'd, 138 — I l^ent, 
2€.-^Shep.T. 162. Acovenaiit can only be created by deed, but it 
may as well be by deed poll, as by indenture : _for t he covenantee's 
acceptance of th e deed deUvered to him is such ag assent to the agree - 
iaent as^ ill renllerTt b indmjg uponjimju 1 RollTAb, 517. But in tfe 
case o f a ^ecd poll The party must be named in the dee d. The law 
has not appropriated any particular form of words to tfie creation of 
a covenant; and therefore any words will be sufficient for that pur- 
pose, which shew the intention of the parties to en ter in to a covenant. 



/ 
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SesoltUions in law upon the foregoing covenants. 

A man covenants for him and his heirs, that he was seized 
of a good estate in fee, the executor of the feoffee shall not 
have action of covenant, but the heir, for it is annexed to the 
land, Winch, p. 19, BuUdXkA FrmicastorJ^/ 

I now have heirs and assigns by these presents, by the will 
aforesaid, do own full power, good right, and lawful author- 
ity to sell, it is good, and the words (heirs and assigns) are 
insensible and surplusage, he ought to be owner of a power, 
as well as owner of the land, 1 HolL Rep, 84, Goodman and 
Knight, 

1 Fez. R,b\6, There are 8ome word s wlhicli^_wheB. us^d in particular^ 
contr3£tS*_»' ij L jcriiate_ a n imjjIieJjovenanf. Thus, in a lease for life 
or years. th<; words grant or demise^ yiWX create a covenant for quiet 
enjoyment of the lands demised: and, i£„llie lessee b e evicted by the 
lessor, or by any person clainning a lawful title to the land, he m^ 
bring an action t hereupon . 4 kep, 80, b. — 5 Rep, 17, a. So, if a lease 
ior ^'ears be macTe, reserving or yielding and paying a certain rent, 
these words will create a covenant for payment of rent. Giles v. 
Hooper, Carth, 135. An e xjjrcss covenant _will qualify the gene r ality of 
an !iTy)]ied£o?enant,jnd restrajn it ; so that it shall not extend further 
tlian the express covenant. 1 Mo3. 1 13 — 1 Fesey, 101. Covenants may 
be joint or several : several when binding upon one of the parties; 
joint when binding more than one of the parties. If two less ee s cove * 
pant join tly and seygrally^t th e beginni ng of a lease, these woV ds^x- 
tcnd to all their subsequgji].. covenant^ , n otwithstanding the intervene 
tion ot co venants ftnJji e part of the l essor. JJnke of Js7\, -Everington, 
5 Term. R* 522. Covenant s are a lso divided into real aj^cLpersonal^: 
co venants r eal are those^annexed to land , or oth er real property ; and 
asjsucb covenants d§cend_Lo the hcir^ nd are tra nsfe rrcd to the pur- 
chaser oTtHe land b^- tFie conveyanc e, t hey are snuFTp r un with t he 
la nd. 1 Insl. 384,^, — Shep, T. 161. Cougham v. King, Uro. Car. Q^, 
STwherc a covenant Js enlfired in to by the gra ntee or lessee , whicii 
relates to tlicTaadj IT will bind not Qnly such_grantee or lessee ? but also 
the as signee of_mch- -grant<i:e^, or lessee, and thelgfalitor or lessor, or^ 
(heirjieirs, m^y^t jiny CItne brings an action oii suchcovcnant. Spen-' 
cer's case, SJtep. 16, a. — Lovgher v. If^illiams, 2lOev. 92. Alth ough the 
assi gnee be liable to the c ov enants whic h run with th e lancIT ye t that 
circumsta nce will not discTia r ge the a ssTgnoFTwho will s^lTTcontmue lij^ 
ble to them. Cru. t>ig. f^ol, Jr. It has tTeen delermTned, thaVan action 
against a 'jrn'riprin al lessee can be niainta i ned, not wit hstanding^ lie_ha3 
assigned the prem i ses, even wher e t he lessor had accepTed rent trom the 
assignee. Barnard v.Godscall, Cro, Jac. 309. If th e tt-nani be not as* 
signee of th e who le term, h e is thenjn_lact only an under- tcnajitj_and^ 
js not liaBIe to an action on tEe covena nt. HolJord^wrHalch]~Dbug. 182. 
As assignees of grantees orjessees arelSoiind by all cove nan ts real, an* 
nexed to t he cstaie_granted drieased,' and^ whicl Trun ^ith^he land.; 
«o are they entitled to the benefiLoTalGMcIicovenants^ asj re enterecl 
into by t he grantors or lessors, andjnay^inaunaiOn"actioin>n thenf. 
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Tie coreoaDt was, that he waa lawfully possess'd, in actioa 
of covenant the breach wai laid, that tKe plaintiff was damnified, 
for that M.'who had the estate did not seal, and good, I Bron- 
lovB Rep. 20. Lam and IVetham. 

As to this kind of coveDant this onlj is to be kaown 

I, That if you would make It a general covenapt. there is so 
more to be done but to leave out the words that are within 
the parenthesis in both the covenantsl'^^S. If there be nothing 
to be excepted, then the words saving and excepted only the 
things hereafter excepted, are to be l^t out. 



5 Rtp. IT, a. ffolmei 
to [and« are real. - 
the acti oTthe 
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land. Ihey a re uiuallT rCTtrainwl tn 

■ -■ nton, and of all pehoB» claimrng 

^ee PjurrmfiPdilKnTofJi,. 1 10. Where thelhle de^ 
relaincd bxL*** vendor, which frwtiieiitry h»f)i>em.tlie 
..u ._ . ^^_-.r„. iheproJiiclion of them. AbJ" 
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114, Wfi irc a purchaier. »boae title it 
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Assigns^ .oaljT refer* to those by 

operation of law 72 

Attoumment, useless 34 



Bargain and sale • 4^ • ^Ij • • *^' 
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Bond, when presamed to be satisfied. 56 
— — Assignable; lien upon tbe heir 56 

CanccUinga deed will not destroy an 
estate, when it hat onCa passed • 22 

Conditiona implied or expressed ; pre- 
cedent or subsequent ; valid con- 
ditions; tnterrarem; impossible; 
where relieved ; nudum in te, or 
wwkim prohibitum; repugnant* • 74 

Consideration, how acknowledged • • 4 

CoTtnant cao only be created by 
deed; no formal words neces- 
sary ; implied r ^ipress covenant y^ 
• i«rin j^lify an implied ; joint or 
•ereral; real or personal; how 
they bind ; who are liah!e ; for 
iht title of lands how restrained 76 

Covenant to stand seized to an use -^ 
consideration necessary; love 
and affection not sufficient to an 
illegitimate child; the use must 
arise out of tbe seisin which the 
covenantor has at the time ; no 
consideration necessary to raise 
uses on a fine or recovery 53 

Deed, must be written or printed ; not 
usurious, or for the purpose of 
defrauding creditors S. 



Peed executed by matriecl women • 10 
— Two deeds bearing same date • 1 1 
' Attestation, who may be parties 12 
Deed to lead or declare the uses of a 

fine or recovery 53 

Defeasance seldom resorted to • • • • • 56 

Drunkenness IS -/* 

Distress, he who bath the reversion 

may distrain 73 

Enrolment statutes, exceptions, &c. • 3i 

Estate tail, of various kinds 69 

Estate pour autre vie 70 



Escroll, delivery o('Om0JUiMm4uMft7 
Excbange,a reciprocal warranty; title 
deeds •4/-** 43 

Feoffment, the nature of • • • 25 - €5 

Grants by airporations • • • • • 12 

Habendum, the office of • • • $ ^ OQ 

Hereditament • • • • 66 

Infants, conveyances by It 19 

Incorporeal hereditaments cannot pass 
by feoflfment 65 
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Land, what will pass by • • • 66 

Lease, consideration, reservation, 

taxes, covenant for payment ot 

rent ^t 

Livery of seisin; seisin in law, and 

seisin in deed • • • • 9 

Livery, equity will supply tbe want 

ot SO 
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Manor, what will pau by tlia word • ^6 
Messnage, what wilJ past by the word C6 

Name by reputation, miBcient des- 
cription 58 

Komine Pcene 73 

Non-residence • 39 



Parcels, what will pass in 
Parties, misnaoiiog > • • > • 



65 
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fierfenduM • • 5 

Recital 4 

Registry of deeds; exceptions ;' an 

appointment most be registered ; 

notice how it affects 1 



Snrrender, cannot begood where there 

is an intervening estate 47 

Seal, tearingoff f 3 

*Vt4ish hA*ai m*.*^ - - - ... .^, 
Tentndum 5 
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